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COVID-19 Update: The UK Government and Regulators Respond to 
the COVID-19 Pandemic 

30 March 2020 

Background 
On 25 March 2020, the UK Government published a letter sent by the Chancellor of the 
Exchequer, the Governor of the Bank of England and the CEOs of the UK Prudential Regulation 
Authority (“PRA”) and the UK Financial Conduct Authority (“FCA”) to leaders of UK banks (the 
“Joint Letter”), addressing the impact of COVID-19 on the UK economy and bank lending. 
The letter highlighted action taken in concert between the UK Government, the regulators and 
banks to address the economic impact of the COVID-19 pandemic. In particular, the letter 
mentions the key measures taken so far, including: 

• The COVID Corporate Financing Facility (“CCFF”), designed to support larger and 
investment grade businesses through the crisis; 

• The Corona Business Interruption Loan Scheme (“CBILS”), a lending scheme delivered by 
the government-backed British Business Bank (“BBB”), designed to support small and 
medium sized businesses (“SMEs”); 

• Measures taken by PRA and the FCA, including the relaxation of some regulatory capital 
standards, and measures to protect UK financial services consumers in financial difficulty; 
and 

• Tax measures including permitting the deferral of Value Added Tax (“VAT”) payments. 

This memorandum addresses the CCFF, CBILS, and the key tax and regulatory measures taken 
so far. We expect that the UK Government, the regulators and the banks may need to take 
further unprecedented measures in the coming months in order to address the extreme 
economic dislocation produced by the COVID-19 pandemic. In particular, the Joint Letter 
makes clear that the UK authorities will require the financial sector to “maintain and extend 
lending despite the uncertain economic conditions”. 

We also briefly describe the guidance, issued by the FCA, Financial Reporting Council (“FRC”) 
and PRA on 26 March 2020, on reporting obligations in the current climate, including the 
FCA’s announcement that it will permit an extra 2 months for listed companies to file their 
audited financial statements (which otherwise would have been required within 4 months of 
financial year end). 
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CCFF 
CCFF launched on 23 March 2020 and is operated by the Bank of England (“BoE”) via a 
special purpose vehicle, COVID Corporate Financing Facility Limited (“CCFFL”). CCFFL will 
purchase commercial paper (“CP”) issued by firms making ‘a material contribution to the UK 
economy’ (as described below). 

It is not necessary for a company to have any prior experience of issuing CP to access CCFF 
funding, but it must: 

• Make a ‘material contribution’ to the UK economy. While the BoE retains discretion, firms 
will generally be accepted where they: are UK-incorporated (irrespective of their parent’s 
place of incorporation) with a genuine business in the UK; have significant employment in 
the UK; or are headquartered in the UK. The BoE will also consider whether a company 
generates significant revenues, serves a large number of customers or has a number of 
operating sites in the UK. 

• Be able to demonstrate sound financial health prior to the economic fallout of the COVID-19 
pandemic. Companies with investment ratings must have been rated as investment grade at 
1 March 2020; other companies should consult the BoE’s advice pages which set out 
alternative measures for evidencing financial health. 

• Not operate in financial sectors regulated by the BoE or the FCA. Leveraged investment 
vehicles and companies within groups that primarily operate in the regulated financial sector 
will also be ineligible. 

Any CP to be purchased under CCFF must have the following properties: 

• A maturity period of one week to twelve months. 

• A credit rating of A-3 / P-3 / F-3 / R-3 from at least one of Standard & Poor’s, Moody’s, 
Fitch and DBRS Morningstar as at 1 March 2020 (where available). 

• Issued directly into Euroclear and/or Clearstream. 

• Absence of non-standard features such as extendibility and subordination. 

CP will be bought in the primary market at a spread above a reference rate, based on the 
sterling overnight index swap rate. In the secondary market, CCFFL will buy CP at the lower of 
(i) amortised cost from the issue price and (ii) the price given using the method for primary 
market purchases. A fee (currently 5bps) will be charged for use of the secondary facility. 

CCFF funding is now live and will be available for at least twelve months, but as long as 
necessary to ease cash flow strains on firms. Six months’ notice will be given prior to any 
withdrawal of CCFF funding. 

https://www.bankofengland.co.uk/news/2020/march/boe-measures-to-respond-to-the-economic-shock-from-covid-19
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CBILS 
CBILS provides funding for small- to medium-businesses in the UK whose cashflows are 
disrupted by lost or deferred revenues following the COVID-19 pandemic. Funding may take 
the form of term facilities, overdrafts, asset-financing facilities and invoice-financing facilities, 
provided by government-accredited lenders and guaranteed by HM Government. 

Funding under CBILS has the following characteristics: 

• Facilities of up to £5 million, available on repayment terms for a period of up to six years 
(three years in the case of overdrafts and invoice-financing facilities). 

• 80% government guarantee against the outstanding facility balance (capped per lender). 

• No access or guarantee fees for borrowers: lenders will pay a fee to access the scheme and 
may charge borrowers their own fees such as exit fees. 

• First 12 months’ interest and fees paid for by the Government: the borrower will 
nevertheless remain liable for the full amount of the debt at all times. 

• Security: funding up to £250,000 may be unsecured. Above this, security is required unless 
the lender establishes a lack of assets prior to the borrower using CBILS. 

Financing under CBILS will be made available to borrowers that: 

• Have a maximum £45 million turnover per annum. 

• Have a borrowing proposal which cannot be financed on normal commercial terms but 
which the lender would ordinarily consider viable, and which the lender believes will enable 
the business to trade out of short-to-medium term difficulties. 

• Do not operate in restricted sectors, at present, these are, financial institutions including 
insurers and reinsurers (but not insurance brokers); the public sector; employer, 
professional, religious or political organisations and trade unions. 

The CBILS programme is now live. Further information for borrowers, lenders, and prospective 
lenders is available from the BBB’s webpage. 

Regulatory Responses to the COVID-19 Crisis 
The PRA and the FCA have also been very active in responding to the crisis. 

The BoE/PRA have taken the following prudential and policy measures, available here, in 
respect of UK banks and building societies: 

• Cancellation of the 2020 stress test for the eight major UK banks and building societies. 

• The BoE’s Financial Policy Committee (“FPC”) announced a reduction of the UK 
countercyclical capital buffer rate to 0% of banks’ exposures to UK borrowers with 
immediate effect from March 11, 2020. The FPC has indicated that it expects to maintain 

https://www.british-business-bank.co.uk/ourpartners/coronavirus-business-interruption-loan-scheme-cbils-2/for-businesses-and-advisors/
https://www.british-business-bank.co.uk/ourpartners/coronavirus-business-interruption-loan-scheme-cbils-2/for-accredited-lenders/
https://www.british-business-bank.co.uk/ourpartners/coronavirus-business-interruption-loan-scheme-cbils-2/become-a-cbils-accredited-lender/
https://www.british-business-bank.co.uk/ourpartners/coronavirus-business-interruption-loan-scheme-cbils-2/become-a-cbils-accredited-lender/
https://www.bankofengland.co.uk/news/2020/march/boe-announces-supervisory-and-prudential-policy-measures-to-address-the-challenges-of-covid-19


 

Cadwalader, Wickersham & Taft LLP 4 

the 0% rate for at least 12 months. In a separate statement, the PRA made clear that its firm 
expects banks not to increase dividends and other distributions in response to this reduction 
and will monitor firms’ distributions against this expectation. 

• The PRA wrote to the CEOs of authorised banks providing guidance on the interpretation of 
IFRS 9 requirements on forward-looking expected credit loss estimates, capital 
requirements and loan covenant breaches.    

• The BoE and the PRA have altered their work plans for the supervision of firms and financial 
market infrastructures (such as clearing houses). In particular, the PRA will suspend or 
otherwise delay non-critical data requests, on-site visits and deadlines, including 
s.166 FSMA skilled person’s reports due to be conducted this year. The PRA is also 
reviewing its approach for considering and processing bank and insurer Senior Manager 
Function applications to reduce the burden on firms and the regulator. 

• The BoE and the PRA have extended their deadline for open consultations on outsourcing 
and operational resilience until 1 October 2020. 

• The PRA has extended the period for implementing the EBA IRB roadmap of regulatory 
products with the aim of reducing unwarranted variability in the risk-weighted assets 
calculated using IRB models. The PRA has delayed the following aspects until 1 January, 
2022: 

o Proposals related to the definition of default, probability of default and loss 
given default estimation; 

o The requirement to move to hybrid IRB models; and 

o In addition, banks using the standardised approach to credit risk will also 
benefit from a delay to changes they need to make as part of guidelines on 
definition of default. 

The FCA has also taken action in a number of areas, including that set out in the following 
statements and guidance: 

• The FCA has set out its expectations in respect of contingency and business continuity 
planning, and a number of other areas, to help FCA regulated firms navigate the crisis. This 
information is contained on a new FCA COVID-19 page, which can be found here. 

• For firms authorised by the FCA (rather than banks and insurers authorised by the PRA), it 
has set out its expectations in respect of firms in relation to regulatory capital and financial 
resources during the crisis, explaining that it expects firms to use capital and liquidity buffers 
where appropriate, and to keep the FCA informed regarding financial difficulties or any plans 
by firms to exit the market. 

• The FCA has extended the closing dates for its open consultations and calls for input to  
1 October 2020. 

https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/letter/2020/covid-19-ifrs-9-capital-requirements-and-loan-covenants.pdf?la=en&hash=77F4E1D06F713D2104067EC6642FE95EF2935EBD
https://www.fca.org.uk/firms/information-firms-coronavirus-covid-19-response
https://www.fca.org.uk/news/statements/fca-expectations-financial-resilience-fca-solo-regulated-firms
https://www.fca.org.uk/firms/information-firms-coronavirus-covid-19-response#delayed
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• The FCA has issued a statement on property fund suspensions, recognising valuers have 
determined that there is currently material uncertainty over the value of commercial real 
estate (“CRE”). Where a fair and reasonable valuation of CRE funds cannot be established, 
the FCA considers it appropriate for managers of open-ended CRE funds to suspend 
dealing in units of these funds, and recognises this as being likely to be in the best interests 
of investors. 

• The FCA has published guidance for banks, other lenders and mortgage administrators on 
their treatment of residential mortgage customers during the COVID-19 pandemic. The 
guidance provides help for firms to interpret Principle 6 of the FCA’s Principles for 
Businesses and MCOB 2.5A.1R, which relate to treating customers fairly and acting in the 
best interests of customers respectively. Although these statements are nominally guidance, 
the FCA has made clear that in an enforcement context, a firm is likely to be found to have 
contravened Principle 6 and MCOB 2.5A.1R if it acted in a manner inconsistent with this 
guidance. 

The new guidance makes clear that firms should: 

o Grant customers a payment holiday for an initial period of 3 months, where 
customers experience payment difficulties as a result of the COVID-19 
pandemic and where they have indicated they wish to receive one. A firm 
should not refuse such a request unless it can demonstrate it is reasonable 
and in the customer’s best interest. A firm may decide to put in place an option 
other than a 3 month payment holiday, if it is appropriate to do so in the 
individual circumstances of the case and the firm reasonably considers it as 
being in the best interests of the customer; 

o Ensure that there is no additional fee or charge (other than additional interest) 
as a result of the payment holiday; and 

o Take steps to ensure the overall effect of the payment holiday on monthly 
payments and the term of the mortgage is fully explained to the borrower, 
including where the firm arranges to capitalise these amounts. The information 
given should be provided in good time before any capitalisation takes place, 
and make clear that the customer could pay more over the lifetime of the 
mortgage as a result of capitalisation, compared to an alternative means of 
repaying these amounts, such as in a lump sum. 

The FCA has also made it clear that during the pandemic, it does not consider that 
repossession will be in the best interests of the customer. As a result, repossession should 
not be commenced or continued with unless the firm can demonstrate clearly that the 
customer has agreed it is in their best interest. 

• The FCA has published guidance on FCA regulated firms participating in CBILS, noting that 
loans of up to £25,000 to sole traders and unincorporated enterprises can fall within the 
scope of FCA regulation of consumer credit. During the current crisis, the FCA has 

https://www.fca.org.uk/news/statements/property-fund-suspensions
https://www.fca.org.uk/firms/mortgages-coronavirus-guidance-firms
https://www.fca.org.uk/firms/business-loans-which-coronavirus-business-interruption-loan-scheme-applies
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indicated that it will loosen some of the consumer credit rules relating to affordability; the 
fact that the customer may, at the time of the application, be temporarily experiencing 
exceptional financial pressures does not mean that the firm is prevented from making the 
loan. The guidance also indicates that firms should be willing to exercise forbearance in 
some circumstances; for example, where forecast income to repay the loan does not arise, 
lenders should consider deferring repayments until it does. 

• In line with ESMA’s decision to delay Securities Financing Transaction Regulation (“SFTR”) 
reporting, the FCA confirmed that it will not prioritise supervisory activity towards firms’ 
compliance with the SFTR reporting obligation between 13 April 2020 and 13 July 2020. 

• The FCA published a statement on the impact of the COVID-19 pandemic on firms’ 
preparation for LIBOR transition. Although the FCA did not alter its central assumption that 
firms cannot rely on LIBOR being published after the end of 2021, it recognised that the 
pandemic has impacted the transition programmes of many firms. The FCA recognised that 
in some markets where the transition from LIBOR is still at a relatively early stage, some of 
the intended milestones set by the FCA and the Working Group on Sterling Risk-Free 
Reference Rates (the “Working Group”) could be missed. The FCA, the Working Group 
and BoE have undertaken to monitor and assess the impact of COVID-19 on transition 
timelines and are expected to update the market again soon. 

UK Company Reporting and Audit Obligations 
 
In a joint statement on 26 March 2020 from the FCA, FRC and PRA , these agencies 
acknowledge that in these extraordinary circumstances, previous market practice relating to 
timing and content of financial information and related audit work must change.  The emphasize, 
however, the ongoing importance of the capital markets in providing finance to business as an 
aid to economic recovery, and that capital markets rely on timely, accurate information. 

Key points from this statement include1: 

• 2 Month Delay of Annual Reporting Deadline for Listed Companies.  As a temporary 
measure during the extreme disruption of the coronavirus pandemic, the FCA will forbear 
from suspending the listing of any company that fails to meet the Transparency Directive 
deadline to publish audited financial statements (4 months from financial year end) if they 
publish those financial statements within 6 months from financial year end.   

• 3 Month Delay to Companies House Accounts Filing Obligations.  All UK registered 
companies separately have an obligation to file their accounts at Companies House within 6 
months (for public companies) or 9 months (for private companies) from financial year end. 
Companies House has announced it will grant a 3 month extension for filing of accounts to 

                                                        
1 The joint statement references several other recent publications by these entities including an FCA Policy Statement, 

Guidance for Companies  and Guidance for Auditors from the FRC 

https://www.fca.org.uk/markets/sftr
https://www.fca.org.uk/news/statements/impact-coronavirus-firms-libor-transition-plans
https://www.fca.org.uk/news/statements/joint-statement-fca-frc-pra
https://www.gov.uk/government/news/companies-to-receive-3-month-extension-period-to-file-accounts-during-covid-19
https://www.fca.org.uk/news/statements/delaying-annual-company-accounts-coronavirus
https://www.frc.org.uk/about-the-frc/covid-19/company-guidance-update-march-2020-(covid-19)
https://www.frc.org.uk/about-the-frc/covid-19/covid-19-bulletin-march-2020
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any applicant that cites issues around COVID-19. For example, this will permit applications 
for delayed filing of financial statements for subsidiary companies of listed entities. 

• Preliminary Statements of Account.  The previously-announced moratorium on preliminary 
financial statements will end on 5 April 2020. However, the FCA reiterates its belief that the 
practice of issuing preliminary financial statements well in advance of the deadline for final 
financial statements adds unnecessary pressure to companies and auditors, and they are 
hopeful of a shift in market practice. 

• Obligation to Disclose Inside Information Unchanged.  Companies’ obligations under the 
Market Abuse Regulation remain in force, and companies must carefully consider what 
information constitutes inside information, recognising that the global pandemic and policy 
responses to it may alter the nature of information that is material to a business’s prospects.  
Companies the global pandemic and policy responses to it may alter the nature of 
information that is material to a business’s prospects. 

The FRC has issued guidance for companies dealing with unprecedented uncertainty about 
their prospects. They advise boards to focus on: 

• Reviewing control and reporting procedures, to ensure that they remain effective, noting that 
what has worked in the past may not be effective in the current circumstances; 

• Determining how to secure reliable and relevant information from their organization; and 

• Paying attention to capital maintenance, in particular ensuring sufficient reserves for payment 
of dividends exist at the time the dividend is paid (not just proposed). 

The guidance notes that investors are seeking key information on liquidity, viability and solvency 
of companies and that companies must articulate their expectations of possible impacts on their 
specific business. They provide guidance on likely reporting issues companies are facing now, 
reiterating that disclosure must be specific to the entity, including: 

• Viability Statement.  The FRC notes that fuller disclosure is paramount, and gives some 
specific guidance for companies in describing the assumptions and qualifications, limits of 
predictions and level of confidence underlying their statement that they have a “reasonable 
expectation” that the company will be able to continue in operation and meet its liabilities as 
they fall due over a period of assessment.   

• Going Concern and Material Uncertainties.  IAS 1 requires financial statements to be 
prepared on a going concern basis unless management either intends to liquidate the entity 
or to cease trading or has no realistic alternative but to do so. The FRC thinks it is likely that 
more companies will disclose “material uncertainties” to going concern in current 
circumstances, and gives guidance for considering and disclosing the uncertainty and likely 
success of any realistically possible mitigating actions. 

• Significant Judgments and Estimation Uncertainty.  Companies must disclose significant 
judgments, including those made in applying accounting policies. Companies are 
encouraged to provide as much context as possible, and note that relevant judgments and 
assumptions may include (i) availability and extent of government support measures, (ii) 

https://www.fca.org.uk/news/statements/fca-requests-delay-forthcoming-announcement-preliminary-financial-accounts
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availability, extent and timing of sources of cash and (iii) duration of social distancing 
measures and their impacts. The FRC recognises that the assumptions of companies on 
COVID-related matters will likely be different, and therefore stresses the need for full 
disclosure. 

• Events After the Reporting Date.  There is a general consensus that the outbreak of COVID-
19 in 2020 was a condition that arose after the balance sheet date (a non-adjusting event) 
for the vast majority of UK companies preparing financial statements for periods ended 31 
December 2019. For subsequent reporting dates this will be highly dependent on the 
reporting date, the specific circumstances of the company’s operations and the particular 
events under consideration 

• Guidance for Auditors.  The FRC has issued guidance to auditors including a non-
exhaustive list of factors to be considered in carrying out audit engagements in the current 
circumstances, including guidance on how they may be addressed. It will issue additional 
guidance as the situation progresses, and will withdraw the guidance when circumstances 
return to normal. The guidance reiterates the fundamental importance of high quality, 
independently assured information, and that in order to be able to give an audit opinion that 
is not subject to a disclaimer or qualification due to a scope limitation, the auditor must 
always obtain sufficient, appropriate audit evidence. 

• Replacement of Auditors and Audit Partners.  In the current climate, companies are 
encouraged to consider delaying planned tenders for new auditors, including by applying the 
FRC to extend the mandate when mandatory rotation is due). In addition, while key audit 
partners are required to rotate every 5 years, where there are good reasons, for example to 
maintain audit quality in current circumstances, the rotation can be extended to no more than 
7 years. This needs to be agreed with the audit committee of any affected entity and does 
not need to be cleared with or approved by the FRC.   

• Reduction of FRC demands on companies and audit firms. The FRC will, where possible, 
delay or extend the deadlines for consultations; it has paused for at least one month writing 
new letters to companies following its review of their annual reports and accounts; it is 
considering how it can adjust its audit quality review work to reduce demands on audit firms; 
and it will pause for at least one month requests to firms on supervisory initiatives, such as 
operational separation of audit practices. 

UK Taxation Measures 
A number of important tax measures form part of the UK Government’s program to deal with the 
economic impact of the COVID-19 pandemic. 

As regards UK VAT, quarterly VAT payments will be deferred for all UK businesses from 20 
March 2020 until 30 June 2020. This is an automatic offer made by the Government to all UK 
businesses, with no applications required to the UK tax authorities. Furthermore, the 
Government has announced that taxpayers will be given until 31 March 2021 to pay any 
liabilities that accumulate during the deferral period. VAT refunds and reclaims will, however, be 
paid by the Government as normal during the deferral period. 
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Payments of income tax, due from self-employed individuals on the 31 July 2020, can be 
deferred until 31 January 2021. This is another automatic offer made by the UK Government, 
with no need for self-employed individuals to apply to benefit from the income tax deferral. No 
penalties or interest for late payment will be charged on any income tax deferred until January 
2021. 

The UK Government has not yet announced any changes to the payment schedules for 
corporation tax applicable to UK companies. 

Other tax-related stimulation measures might follow, however, in the short term, as have been 
seen in a number of other jurisdictions. 

* * * 

If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

Michael Sholem +44 (0) 20 7170 8545 michael.sholem@cwt.com 

David Quirolo +44 (0) 20 7170 8635 david.quirolo@cwt.com 

Adam Blakemore +44 (0) 20 7170 8697 adam.blakemore@cwt.com 

Joanna Valentine +44 (0) 20 7170 8640 joanna.valentine@cwt.com 

Oliver Bond +44 (0) 20 7170 8544 oliver.bond@cwt.com 
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COVID-19 Update: Key Provisions of the Coronavirus Aid, Relief, and 
Economic Security (CARES) Act 

March 30, 2020 

On March 27, 2020, the President signed the Coronavirus Aid, Relief, and Economic Security 
(CARES) Act (the “Act”) into law following the Act’s approval by both chambers of Congress.  The 
Act is aimed at reducing the economic impact of the novel coronavirus 2019 (“COVID-19”) 
pandemic and authorizes $2.1 trillion in aid to various sectors of the economy.  This memorandum 
summarizes several aspects of the Act that may be of interest to our clients and friends, including: 

• paycheck protection program provisions; 

• loans, loan guarantees and other investments for eligible businesses, states and 
municipalities; 

• business and individual tax provisions; 

• certain retirement and pension related provisions; 

• bank regulatory provisions; 

• credit protection, mortgage loan and residential property provisions; 

• student loan provisions; and 

• patent and trademark provisions. 
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Paycheck Protection Program Provisions 

The Act amends Section 7(a) of the Small Business Act to include a new guaranteed, unsecured 
loan program (the “Paycheck Protection Program”).  The Paycheck Protection Program is an 
expansion of the Small Business Administration (the “SBA”) Economic Injury Disaster Loan 
program.  The program provides for $349 billion to support loans to a broader segment of small 
businesses than those that would otherwise be eligible to receive SBA 7(a) loans.  The key terms of 
the program are as follows: 

• Term of Program.  The program will apply retroactively from February 15, 2020 until June 
30, 2020.  Any 7(a) loan made during this time to an eligible borrower will be considered a 
“covered loan.” 

• Authorized Lenders.  Loans under the program will be immediately available through 
existing SBA-certified lenders, including banks, credit unions and other financial 
institutions.  In addition, the authority to make loans will be expanded to include additional 
private sector lenders determined by the SBA and the Treasury to have the necessary 
qualifications.  This opens the door for additional financial services firms to become eligible 
SBA lenders, including FinTech companies. 

• Eligible Borrowers.  In addition to businesses that previously met SBA size standards, the 
program will be available to any business, nonprofit organization, veterans organization or 
tribal business with 500 employees or fewer, as well as individuals who operate under a 
sole proprietorship or as an independent contractor and eligible self-employed individuals.  
Also, the SBA will relax rules on affiliation, allowing some entities previously deemed too 
large (such as any individual franchises and any business in the NAICS Sector 72 
(Accommodations and Food Services)) to qualify for this program. 

• Use of Proceeds.  The program will expand the allowable uses of SBA loans to include 
payroll costs, costs related to continuation of group health care benefits, employee salaries 
and commissions, interest payments on mortgage obligations, rent, utilities and interest on 
debt obligations incurred before the commencement of the program.  A covered loan may 
also be used to refinance an existing 7(a) loan taken out on or after January 31, 2020 and 
received before loans under this program became available. 

• Maximum Loan Size.  Loans made under the program generally would be capped at the 
lesser of (i) $10 million and (ii) the sum of (x) 250% of an employers’ average monthly 
payments for payroll costs incurred during the 1-year period before the date on which the 
loan is made, subject to exceptions for seasonal employers, and (y) the outstanding amount 
of any loan under the SBA’s Disaster Loan Assistance Program made during the period 
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beginning on January 31, 2020 and ending on the date on which loans are made available 
to be refinanced under the program. 

• Interest Rate.  The interest rate on a loan made pursuant to the program may not exceed 
4% per annum. 

• Federal Guarantee.  The covered loans will be 100% federally guaranteed.  After the 
application of any loan forgiveness, the remaining balance of the covered loan will continue 
to be 100% federally guaranteed for a term not to exceed 10 years.  

• Personal Guarantees, Recourse and Collateral Requirements.  No personal guarantee will 
be required for any loan made under the program, nor will any collateral be required.  
Furthermore, the SBA will have no recourse against any individual shareholder, member or 
partner of an eligible business for non-payment, except to the extent such person uses the 
loan proceeds for an unauthorized purpose. 

• Fees and Penalties Waived.  There will be no penalties for prepaying a covered loan and 
the SBA will waive the standard guarantee fee usually charged to 7(a) borrowers. 

• Payment Deferral.  Lenders will be required to provide complete payment deferment relief 
for impacted borrowers for a period of not less than six months and not more than one 
year.  All borrowers that were in existence on February 15, 2020 are deemed “impacted” 
and thus eligible for payment deferral. 

• Secondary Market Trading of Covered Loans.  Loans made under the program are eligible 
to be sold in the secondary market consistent with the process for selling other 7(a) loans.  
The SBA may not collect any fee for any guarantee sold into the secondary market.  Until 
June 30, 2020, if a secondary market purchaser declines to approve a deferral requested 
by a lender, the SBA will exercise its authority to purchase the loan so that the impacted 
borrower may receive such a deferral. 

• Loan Forgiveness.  Borrowers would be eligible for loan forgiveness in an amount, not to 
exceed the principal amount of the loan, equal to the sum of payroll costs (excluding 
employees compensated at an annual rate above $100,000), interest on mortgages, rent 
and utilities payments incurred or paid during the eight-week period commencing on the 
date of the loan.  The amount of loan forgiveness will be reduced by the (1) total drop in 
employment at the borrower (compared to either February 15, 2019 – June 20, 2019 or 
January 1, 2020 – February 29, 2020, as selected by the borrower) and (2) reduction in 
wages/salary of each employee (excluding employees compensated at an annual rate 
above $100,000) of greater than 25% compared to the most recent full quarter such 
employee was employed.  There are exceptions for any such employment or compensation 
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reductions occurring during the covered period if such reduction is eliminated no later than 
June 30, 2020.  The SBA will purchase at par from the applicable lender the amount of 
each covered loan that is forgiven.  

• Reimbursement for Loan Processing.  The SBA will reimburse a lender authorized to make 
a covered loan at a rate, based on the balance of the financing outstanding at the time of 
disbursement of the covered loan:  5% for loans up to $350,000, 3% for loans above 
$350,000 and below $2 million, and 1% for loans above $2 million. 

• Regulatory Capital Requirements.  For purposes of risk-based capital requirements applied 
by federal banking agencies and the National Credit Union Administration (“NCUA”), loans 
made under the program will receive a risk weight of 0%.  Under Section 4013, the federal 
banking agencies are required to suspend the requirements under U.S. GAAP applicable 
to banking institutions with respect to any loan modification “related to” the COVID-19 
pandemic, if such loan modification would otherwise be categorized as a troubled debt 
restructuring (“TDR”).  Any such COVID-19 related modified loan would not be considered 
a TDR for accounting purposes, including with respect to the banking institution’s capital 
calculations.  The provisions of Section 4013 apply to only those loan modifications made 
with respect to loans that were not more than 30 days past due on December 31, 2019.  
Section 4013’s suspension of TDR requirements apply to loan modifications made 
between March 1, 2020 and the earlier of December 31, 2020, or 60 days following the 
termination date of the national emergency concerning the COVID-19 outbreak declared 
by the President on March 13, 2020 under the National Emergencies Act (the “COVID-19 
Emergency”), but persist for the duration of the particular loan modification. 

• Express Loans.  The maximum loan amount for Express Loans, which provide borrowers 
with revolving lines of credit for working capital purposes, has been increased from 
$350,000 to $1 million. 

Loans, Loan Guarantees and Other Investments for Eligible Businesses, 
States and Municipalities 

The Act provides $500 billion to the Secretary of the Treasury (the “Treasury Secretary”) to make 
loans, loan guarantees and other investments in support of eligible businesses, states and 
municipalities.  An “eligible business” is defined as an air carrier or a U.S. business that has not 
otherwise received adequate economic relief in the form of loans or loan guarantees provided under 
the Act.  The $500 billion is allocated among the following: 
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• Loans and Loan Guarantees to Specified Businesses (the “Specified Business Loans”). 

o $25 billion for (i) passenger air carriers, (ii) eligible businesses that are certified and 
approved to perform inspection, repair, replacement or overhaul services for air 
transportation and (iii) ticket agents for air transportation; 

o $4 billion for cargo air carriers; and 

o $17 billion for businesses critical to maintaining national security. 

• Federal Reserve Programs and Facilities.  $454 billion, as well as any amounts available 
but not used for the purposes above, for loans, loan guarantees and investments in 
programs or facilities established by the Federal Reserve for the purpose of providing 
liquidity to eligible businesses, states and municipalities. 

General Terms and Conditions 

The loans, loan guarantees and other investments are to be made on such terms and 
conditions as the Treasury Secretary determines are appropriate.  The Treasury Secretary will 
publish procedures and minimum requirements no later than 10 days after the Act is enacted.  

• Prohibition on Loan Forgiveness.  The principal amount of any obligation issued by an 
eligible business, state or municipality under a program described above may not be 
reduced by loan forgiveness. 

• Tax Treatment.  Any loan made or guaranteed by the Treasury would be treated as 
debt for U.S. tax purposes. 

Requirements for Specified Business Loans 

Specified Business Loans are subject to the following requirements: 

• Eligibility. 

o Credit must not be reasonably available to the borrower at the time of the 
transaction; 

o The borrower’s obligation must be prudentially incurred; and 

o The borrower must have incurred or must be expected to incur covered losses such 
that the continued operations of the business are jeopardized. 
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• Duration of the Loan or Loan Guarantee.  The duration of the loan or loan guarantee 
must be as short as practicable and not longer than five years. 

• Interest Rate.  The loan or loan guarantee must be sufficiently secured or made at a 
rate that reflects the risks of the loan or loan guarantee and is, to the extent 
practicable, not less than an interest rate based on market conditions prior to the 
outbreak of COVID-19. 

• Protection of Collective Bargaining Agreements.  Loans or loan guarantees to 
businesses may not be conditioned on entering into negotiations regarding pay or 
other terms and conditions of employment in collective bargaining. 

• Obligations of the Borrower.  The agreement for the loan or loan guarantee must 
include the following terms: 

o Prohibition on Buybacks and Dividends.  Until the date 12 months after the date of 
the loan or loan guarantee is no longer outstanding, (1) neither the borrower nor its 
affiliates may purchase any equity security listed on a national securities exchange 
of the borrower or any parent company of the borrower, except to the extent 
required under a contractual obligation in effect prior to the enactment of the Act, 
and (2) the borrower may not pay dividends or make other capital distributions with 
respect to its common stock. 

o Employment Levels.  The borrower must maintain its employment levels as of March 
24, 2020 until September 30, 2020, to the extent practicable, and not reduce its 
employment level by more than 10%. 

o U.S. Entity.  The borrower must certify that it was created or organized in the U.S. 
or under the laws of the U.S. and has significant operations in, and a majority of its 
employees based in, the U.S. 

• Employee Compensation Limits.  Eligible businesses that receive a loan or loan 
guarantee from the Treasury (or a loan made available under a program providing 
financing to lenders that make direct loans to eligible businesses, as further described 
below) must agree, from the date that the loan or loan guarantee agreement is 
executed until the date that is one year after the date on which the loan or loan 
guarantee is no longer outstanding, that: 

o No officer or employee of the business whose total compensation exceeded 
$425,000 in calendar year 2019 (other than an individual whose compensation is 
determined through a collective bargaining agreement executed prior to March 1, 
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2020) will receive (1) total compensation which exceeds, during any 12 
consecutive months of such period, the total compensation received during 
calendar year 2019 or (2) severance pay or other benefits upon termination which 
exceeds twice the maximum total compensation received during calendar year 
2019. 

o No officer or employee of the business whose total compensation exceeded 
$3 million in calendar year 2019 may receive total compensation which exceeds, 
during any 12 consecutive months of such period, the sum of (x) $3 million and (y) 
50% of the excess over $3 million of the total compensation received in calendar 
year 2019. 

o “Total compensation” includes salary, bonuses, awards of stock and other financial 
benefits. 

Air carriers and related contractors participating in certain of the new financial 
assistance programs are subject to additional limitations on employee compensation. 

• Warrant, Equity Interest or Senior Debt Instrument Requirement.  The Specified 
Business Loans must be accompanied with one of the following: 

o If the borrower is listed on a national securities exchange, then the Treasury 
Secretary must receive a warrant or equity interest in the borrower. 

o If the borrower is not listed on a national securities exchange, then the Treasury 
Secretary must receive, in the discretion of the Treasury Secretary, a warrant or 
equity interest in the borrower or a senior debt instrument issued by the borrower. 

The terms and conditions of the warrant, equity interest or senior debt instrument will 
be set by the Treasury Secretary and must meet the following requirements: 

o Purposes.  The terms must be designed to provide for the reasonable participation 
by the Treasury Secretary in equity appreciation or reasonable interest rate 
premium, as applicable. 

o Authority to sell, exercise or surrender.  The Treasury Secretary must be able to sell, 
exercise or surrender the warrant or senior debt instrument.  The Treasury Secretary 
may not exercise voting power with respect to any shares of common stock 
acquired. 
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o Sufficiency.  If the Treasury Secretary determines that the borrower cannot feasibly 
issue warrants or other equity interests as required, the Treasury Secretary may 
accept a senior debt instrument in an amount and on such terms as the Treasury 
Secretary deems appropriate. 

The warrant, equity interest or senior debt requirement has similarities to provisions of 
the Troubled Asset Relief Program (“TARP”) implemented during the financial crisis of 
2008-2009.  Similar to the Act, TARP allowed the Treasury Secretary to receive 
warrants or equity interests in participating institutions.  Under TARP, the Treasury 
Secretary generally invested in non-voting common or preferred stocks if the 
participating institution was publicly traded or in a senior debt instrument if the 
participating institution was not publicly traded in order to bolster the capital position 
of the financial institution receiving the investment, whereas the Act provides for loans 
to be made to participating businesses.  However, the TARP investments were, and 
the loans made under the Act will be, generally accompanied by warrants or other 
equity investments in order to provide upside potential to Treasury. 

Requirements for Federal Reserve Programs and Facilities 

The Act allocates $454 billion, as well as any amounts available but not used for the Specified 
Business Loans, for loans, loan guarantees and investments in programs or facilities 
established by the Federal Reserve for the purpose of providing liquidity to eligible businesses, 
states and municipalities. 

The requirements of Section 13(3) of the Federal Reserve Act would apply to any program or 
facility.  This would include requirements relating to loan collateralization, taxpayer protection 
and borrower solvency.  In addition, a program or facility must have “broad-based eligibility” 
and not be directed at any specific company or companies.  In response to the COVID-19 
pandemic, the Federal Reserve has already announced several facilities pursuant to its Section 
13(3) authority, including the Commercial Paper Funding Facility, the Primary Dealer Credit 
Facility, the Money Market Mutual Fund Liquidity Facility, the Term Asset-Backed Securities 
Loan Facility, the Primary Market Corporate Credit Facility1 and the Secondary Market 
Corporate Credit Facility.2  The latter two facilities, which were announced before the Act, 

                                                        
1  This facility is open to investment grade companies and will provide bridge financing of four years.  The 

Federal Reserve will finance a special purpose vehicle (“SPV”) to make loans from the Primary Market 
Corporate Credit Facility to companies.  The Treasury, using the Exchange Stabilization Fund, will make 
an equity investment in the SPV. 

2  The Secondary Market Corporate Credit Facility will purchase in the secondary market corporate bonds 
issued by investment grade U.S. companies and U.S.-listed exchange-traded funds whose investment 
objective is to provide broad exposure to the market for U.S. investment grade corporate bonds.  The 



 

Cadwalader, Wickersham & Taft LLP 18 

expressly exclude from coverage those “companies that are expected to receive direct financial 
assistance under pending federal legislation.”   

Under the Act, a program or facility in which the Treasury Secretary makes a loan, loan 
guarantee or other investment may only purchase obligations or other interests (either directly 
from the issuer or in secondary markets, but not including securities that are based on an index 
or that are based on a diversified pool of securities) from, or make loans or other advances to, 
businesses that are created or organized in the U.S. or under the laws of the U.S. and that have 
significant operations in and a majority of its employees based in the U.S. 

The Treasury Secretary may make loans, loan guarantees or other investments as part of a 
program or facility that provides direct loans.  A “direct loan” is a bilateral loan agreement 
entered into directly with the borrower and may not be a syndicated loan, a loan originated by a 
financial institution in the ordinary course of business, or a securities or capital market 
transaction.  To qualify, the borrower must agree: 

• Prohibition on Buybacks and Dividends.  Until the date 12 months after the date 
on which the direct loan is no longer outstanding, (1) not to purchase an equity 
security of the eligible business or any parent company of the eligible business 
while the direct loan is outstanding, except as required under an agreement in 
effect as of March 27, 2020 and (2) not to pay dividends or make other capital 
distributions with respect to its common stock. 

• Employee Compensation Limits.  Until the date that is one year after the date on 
which the loan or loan guarantee is no longer outstanding, that: 

o No officer or employee of the business whose total compensation exceeded 
$425,000 in calendar year 2019 (other than an individual whose compensation 
is determined through a collective bargaining agreement executed prior to 
March 1, 2020) will receive (1) total compensation which exceeds, during any 
12 consecutive months of such period, the total compensation received during 
calendar year 2019 or (2) severance pay or other benefits upon termination 
which exceeds twice the maximum total compensation received during 
calendar year 2019. 

o No officer or employee of the business whose total compensation exceeded 
$3 million in calendar year 2019 may receive total compensation which 
exceeds, during any 12 consecutive months of such period, the sum of (x) 

                                                        
Treasury, using the Exchange Stabilization Fund, will make an equity investment in the SPV established by 
the Federal Reserve for this facility. 
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$3 million and (y) 50% of the excess over $3 million of the total compensation 
received in calendar year 2019. 

o “Total compensation” includes salary, bonuses, awards of stock and other 
financial benefits. 

• Waiver by the Treasury Secretary.  These requirements may be waived by the 
Treasury Secretary upon a determination that such a waiver is necessary to 
protect the interests of the federal government. 

As authorized by the Act, the Federal Reserve’s direct loans to corporations (rather than to 
banks and other financial institutions) is particularly notable, as such credit was not 
extended by the Federal Reserve during the last financial crisis. 

Assistance for Mid-Sized Businesses 

The Treasury Secretary will also endeavor to seek the implementation of a program or 
facility that provides financing to lenders that make direct loans to eligible businesses 
including, to the extent practicable, nonprofit organizations, with between 500 and 10,000 
employees, with such direct loans being subject to an annualized interest rate not higher 
than 2%.3  For the first six months after the loan is made (or longer, as determined by the 
Treasury Secretary), no principal or interest will be due or payable.  Borrowers must make 
the following certifications: 

• Eligibility. 

o The uncertainty of the economic conditions makes necessary the loan request 
to support the borrower’s ongoing operations; 

o The borrower is domiciled in the U.S. with significant operations and 
employees in the U.S.; 

o The borrower is not a debtor in a bankruptcy proceeding; and 

                                                        

3  Any financing provided for such businesses is separate and distinct from assistance that could be offered 

under the Main Street Business Lending Program.  That program, which would support lending to eligible 

small-and-medium sized businesses and complement efforts by the SBA, is expected to be formally 

announced by the Federal Reserve soon.   
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o The borrower is created or organized in the U.S. or under the laws of the U.S. 
and has significant operations in and a majority of its employees based in the 
U.S. 

• Prohibition on Dividends.  The borrower will not pay dividends with respect to the 
common stock of the eligible business, or repurchase an equity security that is 
listed on a national securities exchange of the borrower or any parent company of 
the recipient while the direct loan is outstanding, except to the extent required 
under a contractual obligation in effect as of March 27, 2020. 

• Workforce Levels.  The funds will be used to retain at least 90% of the borrower’s 
workforce, at full compensation and benefits, until September 30, 2020. 

• Restoration of Workforce, Compensation and Benefits.  The borrower intends to 
restore not less than 90% of the borrower’s workforce that existed as of February 
1, 2020, and to restore all compensation and benefits to the workers of the 
recipient no later than four months after the termination date of the COVID-19 
Emergency. 

• Prohibition on Outsourcing.  The borrower will not outsource or offshore jobs for 
the term of the loan and two years after completing repayment of the loan. 

• Protection of Collective Bargaining Agreements.  The borrower will not abrogate 
existing collective bargaining agreements during the term of the loan and for two 
years after repayment, and will remain neutral in any union organizing effort for the 
term of the loan. 

Government Participants 

The Treasury Secretary will also endeavor to seek the implementation of a program or 
facility that provides liquidity to the financial system that supports lending to states and 
municipalities. 

Conflicts of Interest 

The Act prohibits an entity in which a “covered individual” directly or indirectly holds at least a 
20% interest from participating in any transaction described above.  The term “covered 
individual” is defined to include the President, the Vice President, the head of an executive 
department or a member of Congress, as well as the spouse, child, son-in-law or daughter-in-
law, as determined under applicable common law, of the foregoing individuals. 
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Special Inspector General and Oversight Commission 

• Special Inspector General.  The Act establishes the Office of the Special Inspector 
General for Pandemic Recovery led by a Special Inspector General for Pandemic 
Recovery (the “Special Inspector General”) appointed by the President, by and with 
the advice and consent of the Senate.  The Special Inspector General will conduct, 
supervise, and coordinate audits and investigations of the making, purchase, 
management and sale of loans, loan guarantees and other investments made by the 
Treasury Secretary under any program established under the Act, and the management 
by the Treasury Secretary of any program established under the Act.  

o Duration.  The Office of the Special Inspector General terminates five years after 
the enactment of the Act. 

o Subpoena Authority.  The Special Inspector General has authority to request 
information for its reviews, including through subpoena. 

o Quarterly Reports.  Not later than 60 days after the date on which the Special 
Inspector General is confirmed, and once every calendar quarter thereafter, the 
Special Inspector General will submit to the appropriate committees of Congress a 
report summarizing the activities of the Special Inspector General.  The reports 
must include detailed statements of all loans, loan guarantees, other transactions, 
obligations, expenditures and revenues associated with any program established by 
the Treasury Secretary. 

• Congressional Oversight Commission.  The Act also establishes a Congressional 
Oversight Commission to oversee implementation of the Act by the Treasury and the 
Federal Reserve.  

• Reports and Testimony.  Treasury and the Federal Reserve are required to provide 
detailed reports and disclosures to Congress and the public on various transactions 
and financial assistance provided under the Act.  In addition, the Treasury Secretary 
and the Federal Reserve Chairman must appear, on a quarterly basis, before the 
Senate Banking Committee and the House Financial Services Committee to testify on 
their obligations and transactions entered into under the Act.   

Business and Individual Tax Provisions 

The Act includes several provisions intended to provide tax relief to both businesses and 
individuals, including by rolling back some measures implemented by the Tax Cuts and Jobs Act of 
2017 (the “2017 Tax Act”). 
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• Business Tax Provisions. 

o Temporarily Repeal Excess Business Loss Limitation.  Section 461(l), enacted as part of 
the 2017 Tax Act, generally precludes non-corporate taxpayers from deducting net 
business losses in excess of $250,000 (adjusted for inflation) in any taxable year before 
2026.  The Act repeals this limitation for 2018 and 2019.   

o Temporarily Increase Business Interest Deduction Limitation.  Section 163(j), enacted 
as part of the 2017 Tax Act, generally precludes taxpayers from deducting interest 
expense in excess of business interest income plus 30% of EBITDA (or of EBIT, 
beginning in 2022).  The Act raises the 30% EBITDA threshold to 50% for 2019 and 
2020 and allows taxpayers to elect to use 2019 EBITDA for taxable years beginning in 
2020. 

o Temporarily Ease NOL Limitations.  The 2017 Tax Act prohibits most corporate 
taxpayers from carrying back net operating losses (“NOLs”) to offset a previous year’s 
taxable income and limits the NOLs that can be deducted in any year to 80% of taxable 
income (calculated before giving effect to the NOLs).  By contrast, before the 2017 Tax 
Act, NOLs generally could be carried back up to two years and could offset up to 90% 
of taxable income.  The Act permits taxpayers to carry back 2018, 2019, and 2020 
NOLs for up to five years, and to offset 100% of their income with NOLs in taxable 
years beginning before 2021.   

Corporate taxpayers will welcome the Act’s temporary repeal of the 2017 Tax Act’s ill-
conceived limits on deductions and NOL usage.  However, it remains to be seen 
whether and to what extent these changes will generate immediate cash savings.  Most 
corporations operate on a calendar-year basis, and many did not have significant losses 
in recent years.  Accordingly, many corporations may have to wait until 2021 to 
calculate their 2020 losses, carry them back and file for refunds.  Moreover, the ability 
to carry back NOLs might not be as valuable for companies with offshore operations 
because reductions in a company’s U.S. taxable income could increase the company’s 
tax bill in respect of global intangible low-tax income.   

o Preclude Government Investment from Causing a Section 382 Ownership 
Change.  Section 382 strictly limits the amount of net operating losses and built-in 
losses a corporation can use after it undergoes an ownership change.  As with the 
TARP program implemented in response to the last financial crisis, the Act requires 
Treasury to provide guidance to the effect that the government’s investment in a 
company in accordance with the Act “does not result in an ownership change for 
purposes of section 382.”  The Act is silent as to the consequences of a subsequent 
sale of an acquired interest.   
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o Accelerate Corporate AMT Credit Recovery.  Before its repeal, the corporate alternative 
minimum tax (“AMT”) generated tax credits that could be used against a corporation’s 
regular tax in future years.  The TCJA repealed the corporate AMT and provided that 
these credits could be taken as refundable credits over several years, with 100% of any 
remainder being paid out in 2021.  The Act makes any remaining AMT tax credits fully 
refundable for the 2019 taxable year. 

• Individual Tax Provisions. 

o Provide Cash Payments to Individuals.  The Act provides for direct cash payments of up 
to $1,200 per adult individual, plus $500 per child, with phase-outs beginning at 
$75,000 of taxable income for individuals (and a complete phase-out at $99,000).  

o Expand the Charitable Contribution Deduction.  The Act (1) allows non-itemizing 
taxpayers to deduct up to $300 of cash contributions in 2020, (2) allows itemizing 
taxpayers to take charitable deductions on cash contributions in 2020 without regard to 
the 60% of adjusted gross income limitation and (3) allows corporations to take 
charitable deductions on cash contributions in 2020 up to 25% of their taxable income 
(instead of 10% under current law). 

o Exclude Certain Employer Student Loan Payments from Employee Income.  The Act 
excludes from an employee’s taxable income the first $5,250 of student loan payments 
made by his or her employer after the enactment of the Act and before 2021. 

Certain Retirement and Pension Related Provisions 

• Delay in Funding of Single-Employer Pension Plans.  Under the Act, the minimum required 
contributions that would otherwise be due in 2020 can be delayed until January 1, 
2021.  However, any amount so delayed is increased by interest accruing between the 
original due date and the payment date, at the effective rate of interest for the plan for the 
plan year which includes the payment date. 

• Relief Related to Retirement Plans for Individuals. 

o Waiver of 10% Early Withdrawal Penalty Tax on Early Distributions from Eligible 
Retirement Plans.  The Act waives the 10% penalty tax on early distributions for 
distributions up to $100,000 in 2020 made to an individual (i) who is diagnosed with 
COVID-19, (ii) whose spouse or dependent is so diagnosed or (iii) who experiences 
adverse financial consequences as a result of being quarantined, furloughed, laid off, 
having work hours reduced due to the virus, or closing or reducing hours of a business 
owned or operated by the individual due to the virus. 
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 Inclusion in income is spread over 2020, 2021 and 2022, unless otherwise 
elected. 

 For the three-year period beginning on the date after the distribution is received, 
the participant can contribute up to the amount received as a coronavirus-related 
distribution to a plan to which the participant could make an eligible rollover 
contribution (and if so contributed, the distribution will be treated as a nontaxable 
eligible rollover distribution). 

o Increased Loan Amount from Qualified Plans.  The Act has increased the limit on loans 
from qualified employer plans to be the lesser of (x) $100,000 (instead of $50,000) and 
(y) the present value (instead of ½ the present value) of the employee’s nonforfeitable 
accrued benefit under the plan (or, if greater, $10,000).  The Act also delays the due 
date for outstanding loans from qualified employer plans that would otherwise be due in 
2020 for one year. 

o Temporary Waiver of Required Minimum Distributions.  Required minimum distributions 
are waived during 2020 for defined contribution retirement plans, therefore permitting a 
further deferral of taxes and allowing account balances to rebound. 

Bank Regulatory Provisions 

• Temporary Liquidity Guarantee Authority Expanded to Cover Certain Deposits.   

o The Act expands the authority under the Temporary Liquidity Guarantee Authority 
(“TLGA”), which was created during the last financial crisis by Section 1105 of the 
Dodd-Frank Act.  That authority permits the Federal Deposit Insurance Corporation 
(“FDIC”) to establish a guarantee program for debt obligations of solvent insured 
depository institutions or depository institution holding companies (and their affiliates), 
upon a joint determination by FDIC and the Federal Reserve that a “liquidity event” has 
occurred, and subject to coverage limits adopted by the FDIC.  Under Section 4008 of 
the Act, the existing TLGA authority of the FDIC is modified to allow the FDIC to 
guarantee the deposits of solvent insured depository institutions held in noninterest-
bearing business transaction accounts.  A similar expansion of deposit insurance 
coverage existed under the Dodd-Frank Act (until 2012), but was unlimited in coverage 
amount and was made under separate authority.  The FDIC’s expanded TLGA authority 
(and any expanded coverage) would expire on December 31, 2020.  

o Separately, Section 4008 authorizes the NCUA’s Board to authorize unlimited share 
insurance coverage on noninterest-bearing transaction accounts at a federally insured 
credit union.  This authority (and any expanded coverage) expires December 31, 2020. 
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• OCC Authority to Waive Lending Limits.  The Act expands the authority of the Office of the 
Comptroller of the Currency (“OCC”) to grant exemptions from the National Bank Act’s 
lending limits under 12 U.S.C. § 84.  Specifically, Section 4011 permits the OCC to grant 
a waiver of lending limits for a loan made by a national bank to any nonbank financial 
company, if approved by the OCC.  Previously, the OCC’s authority was limited to a 
national bank’s loans made to financial institutions (or financial institution in receivership).  
In addition, the OCC is permitted to exempt any transaction from the lending limits if the 
OCC determines the exemption is in the public interest and consistent with the lending 
limits’ purposes.  This provision expires either on the termination date of the COVID-19 
Emergency or December 31, 2020, whichever is sooner. 

• Reduced Community Bank Leverage Ratio.  Section 4012 of the Act requires the federal 
banking agencies to adopt an interim rule relaxing certain requirements applicable to the 
capital requirements of a “qualifying community bank,” as defined in the Economic Growth, 
Regulatory Relief, and Consumer Protection Act of 2018.  This interim rule would reduce 
the Community Bank Leverage Ratio to 8%, and confer a reasonable grace period for 
restoring compliance with respect to a community bank that falls below the new 8% 
threshold.  This provision expires on the termination date of the COVID-19 Emergency or 
December 31, 2020, whichever is sooner. 

• Suspension of TDR Requirements.  Under Section 4013, the federal banking agencies are 
required to suspend the requirements under U.S. GAAP applicable to banking institutions 
with respect to any loan modification “related to” the COVID-19 pandemic, if such loan 
modification would otherwise be categorized as a TDR.  Any such COVID-19-related 
modified loan would not be considered a TDR for accounting purposes, including with 
respect to a banking institution’s capital calculations.  Section 4013 applies to loan 
modifications for loans that were not more than 30 days past due on December 31, 2019.  
Suspension applies for loan modifications made between March 1, 2020 and the earlier of 
(i) December 31, 2020 and (ii) 60 days following the termination date of the COVID-19 
Emergency, but extend for the duration of the particular loan modification. 

• Temporary Relief from CECL Standards.  Section 4014 provides that no depository 
institution, bank holding company, or any affiliate thereof, is required to comply with the 
FAS 2016-13 (Measurement of Credit Losses on Financial Instruments), including the 
current expected credit losses (“CECL”) methodology for estimating allowances for credit 
losses included in FAS 2016-13.  The suspension of CECL requirements for financial 
organizations expires on the termination date of the COVID-19 Emergency or December 
31, 2020, whichever is sooner. 
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• Expansion of the NCUA’s Central Liquidity Facility.  Section 4016 of the Act expands the 
funding available to credit unions to apply for funds from the NCUA Central Liquidity 
Facility.  The Act sets aside the existing restriction that a credit union seeking to borrow 
from that facility cannot have the intent to expand its portfolio of loans and investments.  
Section 4016 also increases the borrowing cap for the Facility.   

Credit Protection, Mortgage Loan and Residential Property Provisions 

• Credit Protection.  Section 4021 of the Act amends Section 623(a)(1) of the Fair Credit 
Reporting Act (“FCRA”) to provide credit protection during the COVID-19 Emergency to 
borrowers affected by the COVID-19 Emergency.   

o “Accommodations” to Consumers.  If a furnisher (as that term is used in the FCRA) 
makes an “accommodation” with respect to one or more payments on a credit 
obligation or account of a consumer (excluding any credit obligation or account of a 
consumer that has been charged-off), and the consumer makes the payments or is not 
required to make one or more payments pursuant to the accommodation, the furnisher 
is required to report the credit obligation or account as current; or if the credit obligation 
or account was delinquent before the accommodation (i) to maintain the delinquent 
status during the period in which the accommodation is in effect and (ii) if the consumer 
brings the credit obligation or account current during the accommodation period, to 
report the credit obligation or account as current.   

o Key Definition.  The term “accommodation” includes an agreement to defer one or 
more payments, make a partial payment, forbear any delinquent amounts, modify a loan 
or contract, or any other assistance or relief granted to a consumer who is affected by 
the COVID-19 pandemic during the covered period, defined to mean the period 
beginning on January 31, 2020 and ending on the later of 120 days after the date of 
enactment of this subparagraph or 120 days after the date on which the COVID-19 
Emergency terminates.  

• Forbearances – Federally Backed Mortgage Loans.  During the covered period, a borrower 
with a Federally backed mortgage loan (as defined below) experiencing a financial hardship 
due, directly or indirectly, to the COVID-19 Emergency may request forbearance on the 
Federally backed mortgage loan, regardless of delinquency status, by submitting a request 
to the borrower’s servicer, and affirming that the borrower is experiencing a financial 
hardship during the COVID-19 Emergency. 

o Duration; Fees.  Upon request by a borrower, a forbearance is required to be granted 
with no additional documentation required other than the borrower’s attestation to a 
financial hardship caused by the COVID-19 Emergency, for up to 180 days, and such 
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forebearance is required to be extended for an additional period of up to 180 days at 
the request of the borrower.  During a period of forbearance, no fees, penalties or 
interest beyond the amounts scheduled or calculated as if the borrower made all 
contractual payments on time and in full under the terms of the mortgage contract, are 
permitted to accrue on the borrower’s account. 

o Foreclosure Moratorium.  Except with respect to a vacant or abandoned property, a 
servicer of a Federally backed mortgage loan may not initiate any judicial or non-judicial 
foreclosure process, move for a foreclosure judgment or order of sale, or execute a 
foreclosure-related eviction or foreclosure sale for not less than the 60-day period 
beginning on March 18, 2020. 

o Key Definition.  The term “Federally backed mortgage loan” includes any loan which 
is secured by a first or subordinate lien on residential real property (including individual 
units of condominiums and cooperatives) designed principally for the occupancy of 
from one to four families that is (i) insured by the Federal Housing Administration under 
Title II of the National Housing Act (12 U.S.C. § 1707 et seq.), (ii) insured under 
Section 255 of the National Housing Act (12 U.S.C. § 1715z-20), (iii) guaranteed 
under Section 184 or 184A of the Housing and Community Development Act of 1992 
(12 U.S.C. §§ 1715z-13a, 1715z-13b), (iv) guaranteed or insured by the Department 
of Veterans Affairs; (v) guaranteed or insured by the Department of Agriculture, (vi) 
made by the Department of Agriculture or (vii) purchased or securitized by the Federal 
Home Loan Mortgage Corporation or the Federal National Mortgage Association. 

• Forbearances – Federally Backed Multifamily Mortgage Loans.  During the covered period, 
a multifamily borrower with a Federally backed multifamily mortgage loan (as defined 
below) experiencing a financial hardship due, directly or indirectly, to the COVID-19 
Emergency may request a forbearance, provided such borrower was current on its 
payments as of February 1, 2020.  Such borrower may submit an oral or written request for 
forbearance to the borrower’s servicer affirming that the multifamily borrower is 
experiencing a financial hardship during the COVID-19 Emergency. 

o Forbearance Period.  Upon receipt of request for forbearance from a multifamily 
borrower, a servicer is required to document the financial hardship, to provide the 
forbearance for up to 30 days, and to extend the forbearance for up to two additional 
30-day periods upon the request of the borrower, provided that the borrower’s request 
for an extension is made during the covered period (as defined below) and at least 15 
days prior to the end of the applicable forbearance period. 

o Renter Protections during Forbearance Period.  A multifamily borrower that receives a 
forbearance may not, for the duration of the forbearance, (i) evict or initiate the eviction 
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of a tenant from a dwelling unit located in or on the applicable property solely for 
nonpayment of rent or other fees or charges or (ii) charge any late fees, penalties or 
other charges to a tenant for late payment of rent.  Furthermore, the multifamily borrower 
may not require a tenant to vacate a dwelling unit located in or on the applicable 
property before the date that is 30 days after the date on which the borrower provides 
the tenant with a notice to vacate, nor may it issue a notice to vacate until after the 
expiration of the forbearance. 

o Covered Period.  For the purposes of the forbearance provisions, the term “covered 
period” means the period beginning on March 27, 2020, and ending on the earlier of 
the termination date of the COVID-19 Emergency or December 31, 2020. 

o Key Definition.  For the purposes of this provision, the term “Federally backed 
multifamily mortgage loan” includes any loan (other than temporary financing such 
as a construction loan) that (A) is secured by a first or subordinate lien on residential 
multifamily real property designed principally for the occupancy of five or more families, 
including any such secured loan, the proceeds of which are used to prepay or pay off 
an existing loan secured by the same property and (B) is made in whole or in part, or 
insured, guaranteed, supplemented or assisted in any way, by any officer or agency of 
the federal government or under or in connection with a housing or urban development 
program administered by the Secretary of Housing and Urban Development or a 
housing or related program administered by any other such officer or agency, or is 
purchased or securitized by the Federal Home Loan Mortgage Corporation or the 
Federal National Mortgage Association. 

• Temporary Moratorium on Eviction Filings.  During the 120-day period beginning on March 
27, 2020, the lessor of a covered dwelling (as defined below) may not: (i) make, or cause 
to be made, any court filing to initiate a legal action to recover possession of the covered 
dwelling from the tenant for nonpayment of rent or other fees or charges, (ii) charge fees, 
penalties or other charges to the tenant related to such nonpayment of rent, (iii) may not 
require the tenant to vacate the covered dwelling unit before the date that is 30 days after 
the date on which the lessor provides the tenant with a notice to vacate and (iv) may not 
issue a notice to vacate until after the expiration of the 120-day period referred to above. 

o Key Definitions.  This provision applies to covered dwellings on covered properties.  A 
“covered dwelling” is a dwelling that is occupied by a tenant pursuant to a residential 
lease, or without a lease or with a lease terminable under state law that is on a covered 
property.  A “covered property” means any property that (i) participates in a covered 
housing program (as defined in Section 41411(a) of the Violence Against Women Act 
of 1994 (34 U.S.C. § 12491(a))), (ii) participates in the rural housing voucher program 
under Section 542 of the Housing Act of 1949 (42 U.S.C. § 1490r) or (iii) has a 
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Federally backed mortgage loan or a Federally backed multifamily mortgage loan.  While 
the definition of Federally backed multifamily mortgage loan in this provision is identical 
to the definition in the Federally backed multifamily forbearance provision, the definition 
of Federally backed mortgage loan differs slightly by, among other things, excluding 
temporary financing, such as construction loans, but including loans made to prepay an 
existing loan secured by the same property in such definition. 

Student Loan Provisions 

• Suspension of All Payments on Federal Student Loans through September 30, 2020.  
Under the Act, the Secretary of the Department of Education will suspend all payments 
due for federal student loans made under the William D. Ford Federal Direct Loan Program 
and the Federal Family Education Loan Program (that are held by the Department of 
Education) through September 30, 2020.  Interest will not accrue on these loans during 
the period of this suspension. 

• Payments Will Be Deemed to Have Been Made for Certain Purposes.  The Secretary of 
the Department of Education will deem each month for which a loan payment is suspended 
as if the borrower of the loan had made a payment for the purpose of any loan forgiveness 
program or rehabilitation program authorized under the Higher Education Act of 1965.  The 
Secretary of the Department of Education must also ensure that, for the purpose of 
reporting information to a consumer reporting agency, any payment that has been 
suspended is treated as if it were a regularly scheduled payment made by a borrower. 

• Suspension of Involuntary Collections.  During the period in which the Secretary of the 
Department of Education suspends payments on a loan, the Secretary of the Department 
of Education will also suspend all involuntary collection related to the loan, including wage 
garnishment, reduction of a tax refund, reduction of any other federal benefit payment by 
administrative offset and any other involuntary collection activity by the Secretary of the 
Department of Education. 

Patent and Trademark Provisions 

• Deadlines.  In order to address a concern raised by patent and trademark owners, the Act 
gives temporary authority to the Director of the U.S. Patent and Trademark Office 
(“USPTO”) in “tolling, waiving, adjusting or modifying a timing deadline” under the relevant 
patent and trademark statutes.  The Director must determine if the COVID-19 pandemic 
“materially affects the functioning” of the USPTO, “prejudices the rights” of those 
appearing before the USPTO, or “prevents” such persons from appearing before the office 
from filing a document or fee.  If the Director determines that relief from pending deadlines 
is justified, he must publish a notice with his decision.  The Director has been given wide 
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latitude to suspend pending deadlines, as the Act allows the Director to suspend deadlines 
for a “period exceeding 120 days” as long as he submits an appropriate report to 
Congress.  This authority will last for 60 days after the end of the COVID-19 Emergency.  
The Director’s power to suspend deadlines in view of the COVID-19 pandemic will sunset 
two years following the enactment of the bill. 

These provisions represent a win for patent and trademark owners because the USPTO 
previously indicated that did not have legal authority to extend statutory deadlines absent a 
further act of Congress.  See USPTO, Relief Available to Patent and Trademark Applicants, 
Patentees and Trademark Owners Affected by the Coronavirus Outbreak (Mar. 16, 2020).  
Workarounds, such as the USPTO waiving fees for applications seeking to revive patent 
and trademark applications that were abandoned due to missed deadlines, were criticized 
as insufficient.  Thus, in addition to safeguarding patent and trademark owners against 
collateral damages brought on by the COVID-19 pandemic, these provisions of the Act 
send a strong signal that Congress will take proactive steps to protect the intellectual 
property rights central to the U.S. economy. 

* * * 

If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

Andrew Alin +1 212 504 6889 andrew.alin@cwt.com 
Joseph Beach +1 704 348 2335 joseph.beach@cwt.com 
Richard Brand +1 212 504 5757 richard.brand@cwt.com 
Scott Cammarn +1 704 348 5363 scott.cammarn@cwt.com 
Mark Chorazak +1 212 504 6565 mark.chorazak@cwt.com 
Sophie Cuthbertson +1 202 862 2341 sophie.cuthbertson@cwt.com 
Michael Gambro +1 212 504 6825 michael.gambro@cwt.com 
Chris Gavin +1 212 504 6760 chris.gavin@cwt.com 
Chris Hughes +1 212 504 6891 christopher.hughes@cwt.com 
Vivian Maese +1 212 504 5555 vivian.maese@cwt.com 
Braden McCurrach +1 212 504 6788 braden.mccurrach@cwt.com 
William Mills +1 212 504 6436 william.mills@cwt.com 
John Moehringer +1 212 504 6731 john.moehringer@cwt.com 
Jason Schwartz +1 202 862 2277 jason.schwartz@cwt.com 
Linda Swartz +1 212 504 6062 linda.swartz@cwt.com 
David Teigman +1 212 504 6101 david.teigman@cwt.com 
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En Banc Federal Circuit Declines To Address The Constitutionality Of 
Administrative Patent Judges And The Constitutional Remedy Of 
Severance, Potentially Setting Up Supreme Court Review 

March 27, 2020 

On March 23, 2020, the Federal Circuit denied the petitions for rehearing en banc filed in Arthrex 
v. Smith & Nephew, a decision which found the appointment of Administrative Patent Judges 
(“APJs”) unconstitutional under the Appointments Clause of the U.S. Constitution, and which 
severed their employment protections to cure the violation. This denial of en banc review follows a 
similar denial on January 31, 2020, for en banc review of Polaris v. Kingston5 another case dealing 
with the same constitutional questions concerning APJs and the remedy of severance. 

In rejecting petitions by both parties for rehearing en banc, the Federal Circuit left binding on the 
Patent Trial and Appeal Board (“PTAB”) the panel’s ruling in Arthrex 6 that APJs were 
unconstitutionally appointed, thereby rendering prior decisions by APJs unconstitutional.7  To cure 
the constitutional violation, the panel effectively severed the statutory protection afforded APJs 
under 5 U.S.C. § 7513 (“Title 5”) that they can only be removed for cause. The Arthrex panel 
concluded that, at the time of severance, APJs became constitutionally appointed and, thus, 
subsequent decisions would be constitutional under the Appointments Clause. 

In two separate denials and three dissents, the Circuit Judges offered varying interpretations of 
Supreme Court precedent addressing Appointments Clause questions, raising the possibility that 
the Supreme Court might weigh in to clarify its precedents or answer important but unsettled 
questions of federal law. 

In her denial, joined by Judges Kathleen O’Malley, Jimmie Reyna, and Raymond Chen, Judge 
Kimberly Moore wrote that the Arthrex panel followed Supreme Court precedent in reaching its 
                                                        

5 792 F. App’x 820 (Fed. Cir. 2020). 

6 941 F.3d 1320 (Fed. Cir. 2019). 

7 In her denial, Judge Kimberly Moore addresses recent binding precedents effectively limiting the number of prior APJ 
decisions that may be challenged on Appointments Clause grounds to a universe of 81. See Judge Moore’s denial at 5 n.3, 
6 n.4. 
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conclusion that APJs are principal officers who must be Presidentially appointed, as opposed to 
inferior officers whose work is subject, to some extent, to the direction and supervision of a 
Presidentially-appointed officer. Judge Moore found that the curative severance proposed by the 
U.S. Patent and Trademark Office (“USPTO”) and adopted by the panel “was consistent with 
Congress’ intent in enacting the inter partes review system” for the “basic purpose” of providing for 
the reexamination of an earlier agency decision.8  Further, Judge Moore agreed that “[t]he Arthrex 
panel’s severance was the ‘narrowest possible modification to the scheme Congress created’ and 
the approach minimized the disruption to the continuing operation of the inter partes review 
system.”9 

In dissent, Judge Timothy Dyk, joined by Judges Pauline Newman and Evan Wallach in full and 
Judge Todd Hughes in part, proposed a temporar stay to allow Congress the opportunity to 
implement a legislative fix, arguing that the panel’s remedy is “draconian” and rewrites the statute 
contrary to Congressional intent.10  Judge Dyk wrote at length on history of the protection from 
removal afforded to APJs by Congress, emphasizing his view that the Arthrex panel’s remedy 
attributed far too little weight to those “longstanding and continuous protection[s].”11  Notably, 
Judge Dyk asserted that under the panel’s remedy, pre-existing PTAB decisions need not be 
rendered invalid, arguing that the Supreme Court’s decision in Harper v. Virginia Dep’t of 
Taxation,12 gives retroactive effect to the Arthrex panel’s severance remedy, thus extinguishing the 
need for remand and rehearing of pending PTAB reviews. 

However, in a separate denial, Judge O’Malley wrote only to distinguish Arthrex from Harper cited 
by Judge Dyk in his dissent. Specifically, Judge O’Malley identified judicial severance as “a forward- 
looking judicial fix” rather than a remedy, while the remedy created by Arthrex is “a new hearing 
before a properly appointed panel of judges.”13 

Lastly, separate dissents by Judge Hughes and Judge Wallach disagree with the Arthrex panel’s 
conclusion that APJs are principal officers, arguing that APJs are inferior officers which do not 
require Presidential appointment. These two dissenters concluded that the USPTO Director’s 
authority and control over the activities of the PTAB and APJs is “significant” to such an extent that 
APJs are inferior officers. 

                                                        
8 Judge Moore’s denial at 4. 

9 Judge Moore’s denial at 5. 

10 Judge Dyk’s dissent at 2. 

11 Judge Dyk’s dissent at 3-6. 

12 509 U.S. 86 (1993). 

13 Judge O’Malley’s denial at 3. 
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The diverging views of the Federal Circuit make clear that constitutional questions arising out of the 
Appointments Clause could be ripe for review by the Supreme Court. If the Supreme Court grants 
certiorari, Arthrex will be one of the more important cases that the Supreme Court will decide in its 
next term. Indeed, the constitutional questions raised by Arthrex could have a significant impact on 
the constitutional structure of many other agencies and quasi-judicial bodies throughout the 
administrative state. As it currently stands, however, the panel decision in Arthrex remains binding 
precedent on the PTAB and later Federal Circuit panels. 

* * * 

If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

John Moehringer +1 212 504 6731 john.moehringer@cwt.com 

Danielle Tully +1 212 504 6585 danielle.tully@cwt.com 

Michael Powell +1 212 504 6246 michael.powell@cwt.com 

Jessica Talar +1 212 993 3833 jessica.talar@cwt.com 
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COVID-19 Update: Patent Rights in the COVID-19 Pandemic: How will 
Industries and Governments Respond? 

March 27, 2020 

As the world scrambles to address an ever-expanding wave of COVID-19 infections, new and 
urgent needs for medical supplies, diagnostics and treatments arise.  Shortages of such supplies 
are plaguing hospitals and care-givers, while doctors and nurses put their lives at risk in their 
desperate efforts to save COVID-19 patients.  Many of these vital supplies, however, are protected 
by valuable patent rights.  The essence behind patents rights is to exclude others from making, 
using, or selling a patented invention, except by authorization of the patent holder in carefully 
negotiated license agreements to ensure proper compensation for the efforts and costs invested in 
developing the patented invention.1  On the other hand, the U.S. government has rights to forcibly 
license a patented invention during times of need, in particular when there is a threat to public 
safety.2  Will the government resort to use of these available, yet rarely used, compulsory licensing 
provisions?  How patent owners are responding to the current COVID-19 pandemic is revealing 
that benevolence may, in some cases, have a place in commercial business without the government 
needing to exercise its compulsory licensing rights. 

In the face of the COVID-19 pandemic, several large companies have come forward with offers to 
manufacture medical supplies such as masks and respirators.  Manufacturers, such as the auto 
makers General Motors, Ford and Tesla, are offering to repurpose production lines to help 
manufacture and increase the supply of ventilators and other much needed medical equipment.3  
Fashion and cosmetic companies, such as Louis Vuitton, L’Oréal and Coty, are also pitching in and 
offering to re-allocate their resources to produce hand sanitizers, while fashion designers, like 
Christian Siriano and Brandon Maxwell, are offering to mobilize their teams to produce masks and 

                                                        
1  See 35 U.S.C. § § 154, 271. 

2  See, e.g., 28 U.S.C. § 1498(a), 35 U.S.C. § 203. 

3  See https://www.usatoday.com/story/money/cars/2020/03/22/coronavirus-ventilator-shortage-gm-tesla-covid-
19/2895190001/. 
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hospital gowns.4  Even the beer company giant, ABInBev will use its facilities to manufacture and 
distribute hand sanitizer.5 

On the patent front, the drug manufacturer AbbVie has taken a bold public health stance by 
suspending enforcement of its global patent rights on all formulations of the HIV medication, Kaletra 
(Aluvia) while the drug is being evaluated as a candidate to treat COVID-19 in several clinical trials.  
AbbVie’s bold stance would allow generic versions of Kaletra to be made by others without fear of 
repercussion based on patent infringement.  This would allow countries to purchase generic 
versions of Kaletra, if it is found effective in treating COVID-19, and would help alleviate possible 
drug supply shortages.  AbbVie is the first drug-maker to take such a strong public health stance 
amid the COVID-19 pandemic.  However, whether AbbVie’s decision to suspend its patent rights 
to Kaletra is an act of pure benevolence, mounting public pressures, or because at least one clinical 
trial  already suggested Kaletra may not be effective in treating COVID-19, AbbVie’s strong public 
health stance is at the very least a comforting thought and may hopefully sway other drug-makers, 
like Gilead Sciences Inc. (“Gilead”), to do the same. 

On the other end is the drug-maker Gilead who recently halted emergency access to its COVID-19 
candidate drug, Remdesivir, except for pregnant women and children with severe symptoms.6  In 
suspending access to Remdesivir, Gilead issued a company statement7 on March 22, 2020 citing 
“overwhelming demand” and “exponential increase” in requests which “flooded [its] emergency 
treatment access system.”  However, Gilead’s restrictions to Remdesivir come on the heels of it 
being granted “orphan” drug status8 by the U.S. Food and Drug Administration (“FDA”) on February 
23, 2020 and on the heels of a Chinese drug-maker, BrightGene Bio-Medical Technology 
(“BrightGene”),9 filing for patent protection in China for a combination drug therapy to treat 
COVID-19 using the active ingredients of Remdesivir.  The 1983 Orphan Drug Act10 allows a 
seven-year market exclusivity period for pharmaceutical companies developing treatments for a 
“rare disease” and also provides tax credits.  Gilead’s strategic move to obtain orphan drug status 

                                                        
4  See https://wwd.com/fashion-news/fashion-scoops/fashion-designers-make-masks-hospital-gown-hand-sanitizer-to-fight-

coronavirus-1203545006/. 

5  See http://longisland.news12.com/story/41926769/anheuserbusch-to-make-hand-sanitizer-in-response-to-coronavirus-
pandemic 

6  See Id. 

7  https://www.gilead.com/purpose/advancing-global-health/covid-19/emergency-access-to-remdesivir-outside-of-clinical-
trials. 

8  See https://www.ibtimes.com/coronavirus-treatment-gileads-potential-covid-19-treatment-labeled-orphan-drug-could-
2945353. 

9  See https://time.com/5782633/covid-19-drug-remdesivir-china/. 

10  Orphan Drug Act of 1983. Pub L. No. 97–414, 96 Stat. 2049. 
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for Remdesivir blocks generic drug manufacturers from supplying the drug and thus further limiting 
access. 

Remdesivir has been previously used to treat the Ebola virus, Middle Eastern Respiratory Syndrome 
(MERS) and Severe Acute Respiratory Syndrome (SARS), but these infections did not cause a 
sustained global crisis to earn Gilead a sizable or continued financial revenue stream and other 
more successful experimental therapies existed.11  If Remdesivir is found to be effective for 
combating COVID-19, a patent protecting such a use may stand to earn a high and continued 
stream of global revenue for the patent owner.  As new combination drug patents or method 
patents for new uses of known drugs may be separately patentable, repurposing Remdesivir as a 
combination drug patent or for treating COVID-19 may prove to be a blockbuster hit for its patent 
owner.  Thus, while Gilead has cited overwhelming demand as the reason to restrict access to 
Remdesivir, one can’t help but wonder whether patent rights and the associated commercial 
revenue are Gilead’s underlying concern. 

Gilead is not the only patent holder invoking a protectionist stance and seemingly attempting to 
profit from the global pandemic through the patent system’s exclusionary principle.  Labrador 
Diagnostics LLC (“Labrador”)—a company backed by its major investor SoftBank and who bought 
patents from a failed blood-testing start-up called Theranos—recently filed a patent infringement 
lawsuit against BioFire Diagnostics (“BioFire”), a health start-up who launched three COVID-19 
tests.12  Labrador also requested an injunction demanding BioFire to stop using the technology 
covered by the Theranos patents.13  However, since filing the lawsuit and seemingly after public 
backlash, Labrador issued a press release14 stating it would allow third parties to use its Theranos 
patents to develop COVID-19 tests with a royalty-free license, but that it is continuing its lawsuit 
against BioFire for activities over the past six years not related to COVID-19 testing. 

Similarly, in Italy, a patent holder of a special respirator valve used in respiratory machines allegedly 
threatened a patent infringement lawsuit against two engineers who volunteered to use their 3-D 
printing technology to manufacture the patented valves for a hospital in Brescia, Italy without 
obtaining permission or a license from the patent holder.15  However, in a follow-up statement, both 
the patent holder and the two engineers stopped short of calling the communications a threat, and 

                                                        
11  See https://www.statnews.com/2020/03/16/remdesivir-surges-ahead-against-coronavirus/. 

12  See https://www.theverge.com/2020/3/18/21185006/softbank-theranos-coronavirus-covid-lawsuit-patent-testing; see 
also, https://www.businessinsider.com/theranos-patents-fortress-labrador-diagnostics-lawsuit-biofire-coronavirus-tests-
2020-3. 

13  See Id. 

14  See https://www.businesswire.com/news/home/20200316005955/en/. 

15  See https://www.law360.com/articles/1255547/3d-printing-as-indirect-patent-infringement-amid-covid-19. 

https://www.statnews.com/2020/03/16/remdesivir-surges-ahead-against-coronavirus/
https://www.theverge.com/2020/3/18/21185006/softbank-theranos-coronavirus-covid-lawsuit-patent-testing
https://www.businessinsider.com/theranos-patents-fortress-labrador-diagnostics-lawsuit-biofire-coronavirus-tests-2020-3
https://www.businessinsider.com/theranos-patents-fortress-labrador-diagnostics-lawsuit-biofire-coronavirus-tests-2020-3
https://www.businesswire.com/news/home/20200316005955/en/
https://www.law360.com/articles/1255547/3d-printing-as-indirect-patent-infringement-amid-covid-19
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instead characterized them as merely a refusal of the patent holder to assist or collaborate with the 
engineers.16 

While some patent owners are choosing to suspend their global patent rights and others are taking 
a more protectionist stance, the U.S. government also has the right to take action by forcing patent 
owners to grant compulsory licenses when there is a threat to public safety.  A compulsory license 
refers to the government’s authority to grant permission to a party seeking use of another’s 
patented invention without the consent of the patent owner, and is provided broadly by 28 U.S.C. 
§ 1498.  Several multilateral international agreements also address compulsory patent licenses.17  
Other U.S. laws also allow for compulsory licenses in certain circumstances.  For example, march-in 
rights is a provision of the Bayh-Dole Act of 1980 and is codified in 35 U.S.C. § 203.  March-in 
rights allow the federal government the right to grant patent licenses to other parties or take 
licenses for themselves if the patented invention was researched and developed with the help of 
federally funded dollars.18 

March-in rights may be a perfectly poised vehicle for increasing access to COVID-19 related 
therapeutic drugs and vaccines.  To fight the global pandemic, the Biomedical Advanced Research 
and Development Authority (“BARDA”), a division of the U.S. Department of Health and Human 
Services (“HHS”), has partnered with several drug manufacturers, including Johnson & Johnson, 
Sanofi and Regeneron Pharmaceuticals, to fund the development of treatments and vaccines for 
COVID-19.19  However, some members of Congress have expressed concern as to the affordability 
and access should such drugs be found safe and effective, especially since federal funds are being 
provided. 

No U.S. federal agency has ever exercised its power to march-in and license patent rights to others.  
For example, advocacy groups have long petitioned the National Institute of Health (“NIH”) to 
exercise march-in rights for HIV/AIDS related drugs, but have been rejected by the NIH contending 
that high drug prices are an insufficient reason to break a patent.  However, in the face of a global 
pandemic, “health or safety needs” may provide a strong basis for the exercise of march-in rights 
and grant of a compulsory license if more patent owners, like Gilead, take a protectionist patent 
stance.  On the other hand, if more companies like AbbVie take a more socially conscious 
approach, there may not be need for government intervention in terms of compulsory patent 
licenses.  Nevertheless, the availability of this measure may at least provide some comfort and may 
motivate companies to voluntary suspend their patent rights during this global public health 

                                                        
16  See https://www.theverge.com/2020/3/17/21184308/coronavirus-italy-medical-3d-print-valves-treatments. 

17  See Convention of Paris for the Protection of Industrial Property, 13 I.S.T. 25 (1962), Art. 5(A)(2) (“Paris Convention”); See 
Agreement on Trade-Related Aspects of Intellectual Property Rights, April 15, 1994, Art. 31. (“TRIPS Agreement”). 

18  See 35 U.S.C. § 203. 

19  See https://crsreports.congress.gov/product/pdf/LSB/LSB10422. 

https://www.theverge.com/2020/3/17/21184308/coronavirus-italy-medical-3d-print-valves-treatments
https://crsreports.congress.gov/product/pdf/LSB/LSB10422
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emergency in order to avoid government march-in, or maybe as a pure act of benevolence showing 
that social responsibility has a place in commercial business. 

* * * 

If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

Dorothy Auth +1 212 504 6018 dorothy.auth@cwt.com 

Dina Halajian +1 212 504 6973 dina.halajian@cwt.com 

mailto:dorothy.auth@cwt.com
mailto:dina.halajian@cwt.com
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COVID-19 Update: SEC Guidance on Shareholder Meetings and Filing 
Deadline Extensions in Light of COVID-19 Concerns 

March 26, 2020 

In light of the recent COVID-19 global outbreak, on March 13, 2020, the Securities and Exchange 
Commission provided guidance to assist issuers, shareholders and other market participants 
affected by COVID-19 with meeting their obligations under the federal proxy rules. Additionally, on 
March 4, 2020, the SEC issued an order that, subject to certain conditions, provides publicly 
traded companies with an additional 45 days to file certain disclosure reports that otherwise would 
have been due between March 1 and April 30, 2020. On March 25, 2020, the SEC issued an 
order modifying the filing deadline extensions to cover filings due on or before July 1, 2020. 

Changing the Shareholder Meeting 
The SEC recognizes that issuers are contemplating possible changes in the date, time or location 
of their annual shareholder meetings because of COVID-19 concerns. The SEC’s guidance 
provides that, subject to the conditions described below, an issuer that has already filed and mailed 
its definitive proxy materials can notify shareholders of the change of its shareholder meeting 
without amending its proxy materials (and subsequently filing such amended materials on EDGAR 
and also posting them to a publicly-accessible, non-EDGAR website), as is generally required 
under Rule 14a-6(h) of the Securities Exchange Act of 1934. Specifically, the issuer must: (1) issue 
a press release announcing such change to their annual shareholder meeting; (2) file such 
announcement as definitive additional soliciting material on EDGAR; and (3) take all reasonable 
steps necessary to inform other intermediaries in the proxy process and other relevant market 
participants of such change. The SEC encourages those issuers that have not yet mailed and filed 
their definitive proxy materials to consider whether to include disclosures regarding the possibility 
that the date, time or location of the annual meeting will change because of COVID-19. 
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“Virtual” Shareholder Meeting 
Because the spread of COVID-19 has affected the ability to hold in-person meetings due to health 
and transportation issues, many issuers are contemplating conducting a “virtual” shareholder 
meeting in lieu of an in-person meeting.1 

An issuer’s ability to hold a “virtual” shareholder meeting depends on its governing documents and 
the laws of the state in which the issuer is incorporated. For example, under Delaware law, if an 
issuer’s organizational documents do not require holding the annual meeting at a physical location, 
the issuer’s annual meeting can be held “virtually.”2 If the issuer has time to give its stockholders at 
least ten days’ notice of the new “virtual” meeting, the issuer should distribute a new notice to its 
stockholders by physical mail or e-mail.3 The new notice should include, among other information, 
the time and date of the “virtual” meeting, as well as instructions on how to join the meeting and the 
means by which stockholders may be deemed present in person and vote at such “virtual” meeting. 
On the other hand, if the issuer has fewer than ten days to notify its stockholders of the “virtual” 
meeting, the issuer could adjourn the meeting to a “virtual” location, since notice of an adjourned 
annual meeting ordinarily is not required.4 

The SEC urges those issuers planning to conduct a “virtual” shareholder meeting to notify its 
shareholders and other market participants of such plans in a timely manner and disclose clear 
directions with respect to the logistical details of such meeting. Specifically, the SEC’s guidance 
provides that those issuers that have not yet filed their definitive proxy materials should include such 
disclosure in their definitive proxy statement and other soliciting materials. Those issuers that have 
already filed their definitive proxy materials would not need to amend such materials if they satisfy 
the same conditions for announcing a change in the meeting date, time or location, as discussed 
above. 

For issuers facing a contested shareholder meeting, the use of a “virtual” meeting raises additional 
issues that would need to be considered by issuers and their advisors, including the process for 
matters to be presented by shareholders, the ability of shareholders making proposals to speak at 
the meeting, the timing and mechanics for voting at the “virtual” meeting (including via a legal proxy) 
and the process for any challenges initiated by a shareholder. In addition, issuers will need to 
confirm with their “virtual” meeting service providers whether they can provide “virtual” meetings for 
contested solicitations. Issuers may want to consider permitting the proponents of contested 
matters and their advisors to be present in person to make statements as well as to deliver proxies 
and ballots in order to avoid later challenges over the conduct of the meeting. Relatedly, because of 

                                                        
1  Starbucks Corporation held a “virtual-only” annual shareholder meeting on March 18, 2020. 

2  See Delaware General Corporation Law § 211(a)(1). 

3  See Delaware General Corporation Law § 222(b). 

4  See Delaware General Corporation Law § 222(c). 
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shareholders’ restricted abilities to attend shareholder meetings in person and the expected 
increase in the number of “virtual” meetings, the SEC’s guidance encourages issuers to provide 
shareholder proponents with the ability to present their Rule 14a-8 proposals through alternative 
means, such as by telephone. 

Filing Deadline Extension 
The SEC understands that COVID-19 may present challenges to issuers and persons in timely 
meeting their filing obligations under the federal securities laws. Many of those affected “may 
include U.S. companies with significant operations in the affected areas, as well as companies 
located in those regions.”5 The SEC order provides that, subject to certain conditions, any 
registrant or person required to make filings under certain sections, rules and regulations of the 
Securities Exchange Act of 19346 may be afforded an additional 45 days to file such reports (had 
such reports otherwise been due between March 1 and April 30, 2020). In order to take advantage 
of this deadline extension, the filer must satisfy the following conditions: 

• The filer is unable to meet the filing deadline because of circumstances related to COVID-19; 

• Any registrant relying on the SEC order furnishes to the SEC a Form 8-K (or Form 6-K, if 
applicable)7 by the later of March 16, 2020 or the original filing deadline stating: 

• that it is relying on the SEC order; 

• a description of the reasons why it could not file such report on time;8 

• the estimated date by which the report is expected to be filed; 

• if appropriate, a risk factor explaining, if material, the impact of COVID-19 on its business; 
and 

• if the reason the report cannot be filed timely relates to the inability of any person to furnish 
any required opinion, report or certification, the Form 8-K (or Form 6-K) shall attach as an 
exhibit a statement signed by such person stating the reasons why such person cannot 
furnish the documentation on or before the original deadline. 

                                                        
5  Securities Exchange Act Release No. 34-88318 (March 4, 2020). 

6  Securities Exchange Act Sections 13(a), 13(f), 13(g), 14(a), 14(c), 14(f) and 15(d); Securities Exchange Act Regulations 
13A, 13D-G (except for those provisions mandating the filing of Schedule 13D or amendments to Schedule 13D), 14A, 
14C and 15D; and Securities Exchange Act Rules 13f-1 and 14f-1. 

7  In the order issued on March 25, 2020, the SEC noted that registrants relying on the exemption must furnish a Form 8-K (or 
Form 6-K, if applicable) for each delayed filing. 

8  As of March 17, 2020, 20 companies had taken advantage of the 45-day extension afforded by the SEC order. A majority of 
the reasons why these companies could not timely file their reports are travel-related and logistical (e.g., delays in on-site 
audits, closures of offices by local order, inability to access physical documents, travel restrictions, etc.). 
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• The filer files the report with the SEC no later than 45 days after the original deadline; and 

• The filer discloses on such report that it is relying on the SEC order and states the reasons why 
it could not file such report on a timely basis. 

Additionally, the SEC order exempts registrants and persons from furnishing proxy statements, 
annual reports, information statements and other soliciting materials to shareholders who have a 
mailing address located in an area where, as a result of COVID-19, the common carrier has 
suspended delivery service of the type used by the registrant making the solicitation. 

* * * 

If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

William Mills +1 212 504-6436 william.mills@cwt.com 

Greg Patti +1 212 504-6780 greg.patti@cwt.com 

Braden McCurrach +1 212 504-6788 braden.mccurrach@cwt.com 

Chelsea Donenfeld +1 212 504-6154 chelsea.donenfeld@cwt.com 
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mailto:chelsea.donenfeld@cwt.com


 

This memorandum has been prepared by Cadwalader, Wickersham & Taft LLP (Cadwalader) for informational purposes only and does not constitute advertising or 
solicitation and should not be used or taken as legal advice. Those seeking legal advice should contact a member of the Firm or legal counsel licensed in their 
jurisdiction. Transmission of this information is not intended to create, and receipt does not constitute, an attorney-client relationship. Confidential information should 
not be sent to Cadwalader without first communicating directly with a member of the Firm about establishing an attorney-client relationship. ©2020 Cadwalader, 
Wickersham & Taft LLP. All rights reserved. 

Cadwalader, Wickersham & Taft LLP 43 

COVID-19 Update: Thoughts on Force Majeure and Impossibility  
of Performance 

March 26, 2020 

Force majeure clauses are provisions in contracts that either defer or release parties from 
contractual obligations due to specific circumstances beyond the control of the breaching party.  
Such clauses allocate the risks of certain unforeseeable events that might result in a party’s 
nonperformance and in each case are (or at least should be) highly tailored to the nature of the 
transaction. Qualifying events that constitute force majeure, the contractual obligations to which the 
clause is applicable, as well as the rights and obligations of the parties upon the occurrence of 
such an event in order to invoke a force majeure defense, are specifically defined in and limited by 
the agreed upon terms of the force majeure clause.  Some common examples of what might 
constitute force majeure include acts of God, war, riots, strikes, labor disputes, casualty, terrorism, 
civil commotion, earthquakes, floods, shortages of, delays in obtaining or an inability to obtain labor, 
utilities or materials, and generally any event beyond the control of the relevant party.  Typically, 
parties will agree that force majeure is applicable to only certain types of breaches, such as a 
borrower’s obligation to restore its collateral after a casualty or to complete the construction of 
improvements by a date certain pursuant to a construction loan.  In some documents, force majeure 
may apply to any breach of the agreement without limitation.  However, many agreements provide 
for a limit or “cap” on the period of time that a force majeure may apply, such as ninety days.  In 
addition, it is typical that lack of funds is carved out as an event that is beyond the control of a party 
seeking to invoke force majeure.  Typically, a force majeure provision will NOT apply to an obligation 
to pay rent or an obligation to pay debt service.  

In the absence of a looming natural disaster or pandemic, force majeure clauses are sometimes 
treated as boilerplate language and the implications are easily overlooked. However, the increasing 
economic effects of the coronavirus (COVID-19) have underscored the potential significance of 
force majeure clauses, especially with respect to commercial real estate lending.  Over the past 
week, in an effort to slow the spread of COVID-19, multiple governors have issued state-wide 
orders closing all non-essential businesses, and in some states, governors have issued “shelter-in-
place” orders mandating residents to stay inside.  At this rate, it is not difficult to imagine scenarios 
in which some borrowers may no longer have adequate cash flow to pay the monthly debt service 
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on their loans or may be in breach of other non-monetary obligations or covenants as a result of 
tenants whose businesses have been shut down and are no longer able to pay rent. In these cases, 
borrowers may begin to look to force majeure clauses for protection from what is hopefully a 
temporary condition.   

Even if the specific language of a contract or lease would arguably give rise to a claim of force 
majeure, the claim must satisfy the following: 

• the event must be beyond the reasonable control of the applicable party;  

• the applicable party must have been prevented from performing its obligation;  

• the applicable party must have taken all reasonable steps to avoid its non-performance and have 
satisfied its duty to mitigate damages as a result thereof; and  

• applicable and timely notice must have been given to the counterparty in accordance (and 
usually in strict accordance, time being of the essence) with the relevant agreement.  

Whether a borrower can successfully invoke force majeure will depend on the language of the force 
majeure clause itself and the nature and cause of the breach.  For example, if the breach in question 
is the borrower’s failure to pay the monthly debt service and the force majeure clause specifically 
excludes breaches for failure to satisfy monetary obligations, then the force majeure clause may not 
provide the borrower any relief.  However, if the borrower’s failure to pay its monthly debt service is 
the direct result of the government mandate requiring its tenants to shut down and the definition of 
force majeure includes governmental restrictions without any exclusion as to monetary breaches, 
then the protection of the force majeure clause may apply.   

In the absence of a qualifying event that is ancillary to COVID-19 and can be identified as the 
cause of a borrower’s breach, such as a government mandated shutdown of a tenant’s business 
operation, it is not clear whether and in what circumstances the COVID-19 outbreak alone would 
successfully provide the basis for a borrower to claim force majeure.  As previously stated, the 
bargained-for language of the clause would first determine whether the clause is applicable to 
COVID-19 at all.  Assuming the force majeure clause contains language such that it applies to 
“pandemics,” “epidemics,” “disease,” or similar events and the specific breach in question is 
subject to the force majeure clause, the borrower would still have to show that its failure to perform 
was caused by COVID-19.  It is unclear when a pandemic rises to the level of interfering with 
performance of contractual obligations, especially monetary obligations.  Further, to the extent that a 
borrower’s non-performance is the result of its tenants voluntarily shutting down as a preventative 
measure, the virus is unlikely to be viewed as the direct cause of the breach.  

In addition to force majeure provisions, there remains the doctrine of impossibility of performance, 
which is applicable to all contracts and may excuse performance in limited circumstances.  
Generally speaking, impossibility of performance of a contract would require that the event in 
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question was not the fault of either party to the contract, the event occurred after creation of the 
contract, and that there was an intervening event, which was both unforeseeable and destroyed 
either the subject matter of the contract or the means of performance.  This doctrine is applied 
narrowly and the current case law specifically states that the performance of a contract is not 
excused where impossibility or difficulty in performance is caused by financial difficulty or economic 
hardship, even in the case of bankruptcy or insolvency.   

These are unprecedented times and with each passing day, they become more unprecedented.  
While it is common knowledge that under New York and Federal law, courts will generally enforce 
as written commercial agreements entered into between sophisticated parties represented by 
counsel and will not “read into” an agreement a force majeure provision to relieve a party from its 
obligation to perform, it remains unclear what a court might hold given a dramatic set of facts such 
as the ones we are currently experiencing.  Additionally, force majeure provisions are strictly 
construed, which means that the specific language will need to be analyzed to determine if the facts 
and events will give rise to relief from the applicable obligation.  However, even if the language of a 
force majeure clause does not contain the specific words “pandemic,” “epidemic” or “COVID-19,” 
the language still needs to be examined to determine whether the current pandemic or its effects 
fall within language such as a “governmental restriction,” “an act of God” or some other catch-all 
such as “events outside of the reasonable control” of the applicable party.  It remains unclear 
whether the current pandemic would satisfy such a provision.   

While a tenant or borrower can always make a claim that it is absolved from its obligations due to 
force majeure or the doctrine of impossibility of performance regardless of the language in its 
documentation, claims of that sort are very difficult to prevail upon absent extraordinary facts and 
circumstances, which may weigh upon the discretion of the courts.  Given the unprecedented 
nature of the events we are living through, I would suggest that many of these claims and issues will 
be resolved through good old-fashioned negotiations between reasonable parties who are 
cognizant of the severity of the facts at hand.   

Finally, there have been and will no doubt continue to be governmental proposals, executive orders 
and regulations promulgated to address some of the distress impacting tenants and borrowers.  
Please see the following links to recent publications outlining some of these relief measures: New 
York Governor Issues Executive Order on Forbearance Actions; DFS Releases Emergency 
Regulation on Forbearance Actions. 

* * * 

https://www.cadwalader.com/resources/clients-friends-memos/covid-19-update-new-york-governor-issues-executive-order-on-forbearance-actions
https://www.cadwalader.com/resources/clients-friends-memos/covid-19-update-new-york-governor-issues-executive-order-on-forbearance-actions
https://www.cadwalader.com/resources/clients-friends-memos/covid-19-update-dfs-releases-emergency-regulation-on-forbearance-actions
https://www.cadwalader.com/resources/clients-friends-memos/covid-19-update-dfs-releases-emergency-regulation-on-forbearance-actions
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If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

Steven Herman +1 212 504 6054 steven.herman@cwt.com 

Amanda Reasoner +1 704 348 5147 amanda.reasoner@cwt.com 

mailto:steven.herman@cwt.com
mailto:amanda.reasoner@cwt.com
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COVID-19 Update: DOJ and FTC Launch Expedited Review Process for 
COVID-19-Related Collaborative Efforts 

March 26, 2020 

The Antitrust Division of the U.S. Department of Justice (the “Division”) and the Federal Trade 
Commission (“FTC”) have jointly announced an expedited process for the review of proposed 
collaborative efforts to deal with the COVID-19 pandemic.  The March 24 joint statement 
recognizes that addressing the spread of the virus will require “unprecedented cooperation . . . 
among businesses to protect America’s health and safety.”  Both agencies are “committed to 
providing individuals and businesses in any sector of the economy that are responding to this 
national emergency expeditious guidance about how to ensure their efforts comply with the federal 
antitrust laws.” 

The Division’s Business Review Process and the FTC’s Advisory Opinion process “generally take 
several months[.]”  The newly announced COVID-19 process will drastically shorten that time 
period.  The Division and the FTC will “respond expeditiously to all COVID-19-related requests, 
and to resolve those addressing public health and safety within seven (7) calendar days of 
receiving all necessary information.”  (Emphasis added.)  The agencies will accelerate these 
evaluations for the sake of “the many individuals and businesses . . . trying to address a rapidly 
evolving crisis as quickly as possible.”  The agencies also pledged to “expeditiously process filings 
under the National Cooperative Research and Production Act” for joint ventures designed “to bring 
goods to communities in need, to expand existing capacity, or to develop new products or 
services[.]” 

The Division and the FTC committed not only to faster turnaround, but also to considering “exigent 
circumstances in evaluating efforts to address the spread of COVID-19 and its aftermath.”  In their 
joint statement, the agencies recognized that these “exigent circumstances” go beyond the health 
care industry.  For example, businesses “may need to temporarily combine production, distribution, 
or service networks to facilitate production and distribution of COVID-19-related supplies they may 
not have traditionally manufactured or distributed.” 

 



 

Cadwalader, Wickersham & Taft LLP 48 

Companies seeking to use this expedited procedure should submit a request by email to 
ATR.COVID19@USDOJ.GOV.  The request should include: 

• an explanation of how the proposed collaborative action relates to COVID-19; 
• a description of the nature and rationale of the proposal, including: participants, products or 

services covered, expected customers, and any proposed contractual or other arrangement; 
• copies of all contracts and other relevant documents submitted by email with the request; and 
• any available information regarding the competitive significance of other provider(s) of the 

product(s) or service(s) to be offered. 

Opinions issued by the Division or the FTC through this expedited process will be effective for one 
year. 

The joint Division/FTC action comes the same week their transatlantic counterparts announced 
similar exceptions for COVID-19-related cooperation.  The EU’s European Competition Network 
stated that it would not “actively intervene” where companies are working together to take 
“necessary and temporary measures” to ensure “fair distribution of scarce products to all 
consumers.”  Likewise, the UK’s Competition and Markets Authority said it would exempt 
companies’ COVID-19-related coordination so long as those efforts are “appropriate and 
necessary, clearly in the public interest, contribute to the benefit and wellbeing of consumers, deal 
with critical issues that arise as a result of the pandemic and last no longer than necessary.” 

* * * 

If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

Peter Moll +1 202 862 2220 peter.moll@cwt.com 

Brian Wallach +1 202 862 2332 brian.wallach@cwt.com 

Greg Langsdale +1 202 862 2267 greg.langsdale@cwt.com 

Lindsay Barnes +1 202 862 2403 lindsay.barnes@cwt.com 

mailto:peter.moll@cwt.com
mailto:brian.wallach@cwt.com
mailto:greg.langsdale@cwt.com
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COVID-19 Update: Restrictions on Short Selling in the UK and European 
Union 

25 March 2020 

Background on the Short Selling Regulation 
European Union (“EU”) national regulators have regulated the short selling of shares and certain 
aspects of credit default swaps (“CDS”) since 1 November 2012, under the EU Short Selling 
Regulation1 (“SSR”). The SSR applies to any person undertaking short selling of shares, sovereign 
debt, sovereign CDS and related instruments that are admitted to trading or traded on an EU 
trading venue. It also prohibits the entry into uncovered sovereign credit default swaps. The SSR 
does not relate to repos, securities lending, corporate and convertible bonds, although note that 
national regulators have powers (under Articles 18 to 21 of the SSR) to impose short selling 
restrictions on any financial instrument, if there is a serious threat to financial stability or to market 
confidence. 

The SSR requires holders of net short positions in shares or sovereign debt to make notifications 
once certain thresholds have been reached, as well as applying a blanket ban on uncovered short 
sales in shares. 

Article 20 of the SSR also provides powers to national regulators to suspend short selling or limit 
transactions where “exceptional circumstances” (meaning “adverse events or developments which 
constitute a serious threat to the financial stability or to market confidence”) exist. If an EU national 
regulator decides to impose such a temporary ban on short selling, that regulator is required to 
notify other EU regulators, the UK Financial Conduct Authority (“FCA”) and the European 
Securities and Markets Authority (“ESMA”). National regulators will then consider whether to apply 
that temporary ban in their own jurisdiction. The intention is to avoid short selling activity linked to 
particular shares moving to other jurisdictions where these shares are also traded. 

                                                        
1  Regulation (EU) No 236/2012 
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There are a number of secondary and implementing regulations to the SSR2, as well as an ESMA 
Q&A3. 

Application of the SSR to the UK 
When introduced, the SSR and the delegated regulations applied directly in the UK (and other EU 
member states) without the need for implementation in national law. Certain aspects of the SSR 
either afford discretion to national regulators, or require those regulators to establish operational 
procedures to enable matters to be dealt with under national law. In the UK, these additional 
provisions were implemented by secondary legislation and changes to the FCA Handbook. 

The UK withdrew from and ceased to be a member state of the EU on 31 January 2020. The 
negotiated withdrawal agreement entered into between the UK and the EU provides for a transition 
period, commencing on 31 January 2020 and ending on 31 December 2020, unless extended 
(such period, the “transition period”). The withdrawal agreement provides EU law such as the 
SSR, will be applicable to, and in the UK during the transition period. The UK also intends to 
“onshore” the SSR into UK national law, with the UK version of the SSR applying after the end of 
the transition period. 

Temporary Prohibition on Short Sales in Certain EU Listed Securities 
The COVID-19 pandemic has resulted in extreme volatility in equity markets across the EU. In 
response, a number of market regulators across the EU have taken action, using powers under 
Article 20 of the SSR to temporarily ban short selling in certain securities. As at the date of 
publication of this memorandum, the following actions have been taken by EU national regulators: 

Austria 
On 18 March 2020, the Austrian Financial Market Authority (“FMA”) issued a temporary prohibition 
on short sales of all shares that are admitted to trading on the Regulated Market of the Vienna 
Stock Exchange. The prohibition will stay in effect for an initial period of one month and started on 
18 March 2020. The FMA’s press release and resolution are available here. 

Belgium 
Belgium’s Financial Services and Markets Authority (“FSMA”) issued a temporary prohibition for 17 
March 2020, of the short selling of the shares of 18 issuers admitted to trading on the Belgian 
Euronext market. FSMA’s resolution and the list of affected shares are available here. 

                                                        
2  Commission Delegated Regulation (EU) 826/2012, 918/2012, 919/2012, as well as Commission implementing Regulation 

827/2012 

3  https://www.esma.europa.eu/sites/default/files/library/esma70-145-408_qa_on_ssr.pdf 

https://www.fma.gv.at/en/fma-issues-a-regulation-prohibiting-short-selling-in-certain-financial-instruments-that-are-listed-on-the-vienna-stock-exchange/
https://www.fsma.be/en/news/short-selling
https://www.esma.europa.eu/sites/default/files/library/esma70-145-408_qa_on_ssr.pdf
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France 
The Autorité des Marchés Financiers (“AMF”) the French financial regulator, issued a temporary 
prohibition on the short sales in relation to the shares of 90 issuers on the Paris exchange, 
commencing on 17 March 2020. AMF’s resolution and a list of the shares subject to the prohibition 
is available here. 

Greece 
The Hellenic Cap Markets Commission (“HCMC”) issued a temporary prohibition on short selling of 
all shares admitted to trading on the regulated market of the Athens Stock Exchange. The measure 
came into force on 18 March 2020 and will last until 24 April 2020. The HCMC announcement of 
the temporary prohibition is available here. 

Italy 
The temporary measure by the Commissione Nazionale per le Società e la Borsa (“CONSOB”), the 
Italian regulator, prohibits short selling applies to all the traded shares on the Italian regulated 
market, from 18 March 2020 until 18 June 2020. CONSOB’s decision is available here. 

Spain 
The Comisión Nacional del Mercado de Valores (“CNMV”) has issued temporary prohibition on 
short selling of shares of equities admitted to trading on all Spanish trading venues (the Madrid, 
Barcelona, Valencia and Bilbao Exchanges, and the Mercado Alternativo Bursátil), lasting for an 
initial period of one month, from 17 March 2020 until 17 April 2020. CNMV’s decision is available 
here. 

ESMA 
Under Article 27 of the SSR, within 24 hours of receiving a notification of a short selling prohibition 
from a national regulator, ESMA is required to issue an opinion on whether it considers the 
measure, or proposed measure, is necessary to address the exceptional circumstances identified 
by the national regulator. As at the date of this memorandum, the ESMA have issued a positive 
opinion in respect of all of the prohibitions described above. 

The UK Position 
The FCA issued a statement (the “FCA Statement”) on these short selling prohibition on 17 
March 2020. The FCA noted that when considering whether to use its short selling powers 
following action by another EU regulator, its standard policy has been to assist that regulator in 
enforcing the prohibition. The FCA further noted, however, that it has never used the relevant 
banning powers given to it under the SSR and that while it would not rule out such action in 
exceptional circumstances, it sets a high bar for imposing such a measure. The FCA Statement can 
be found here. 

https://www.amf-france.org/sites/default/files/2020-03/20-03-16-decision-amf-article-23-en_0.pdf
http://www.hcmc.gr/en_US/web/portal/elib/press
http://www.consob.it/documents/46180/46181/press_release_20200317.pdf/0f50bec8-8dda-439a-a2fd-f63bbd39f2e3
https://www.cnmv.es/portal/verDoc.axd?t=%7b5baf609e-ed4e-4dad-a697-80c55548e181%7d
https://www.fca.org.uk/markets/short-selling/statement-short-selling-bans-and-reporting


 

Cadwalader, Wickersham & Taft LLP 52 

On 23 March 2020, the FCA issued a further statement on short-selling, which can be found here. 
In this further statement, the FCA provided more detail on why it has not introduced a short selling 
ban to date: 

“The FCA continues closely to monitor market activity, including short selling activity. Aggregate net 
short selling activity reported to FCA is low as a percentage of total market activity and has 
decreased in recent days. It will continue to fluctuate, but there is no evidence that short selling has 
been the driver of recent market falls. 

A great many investment and risk management strategies rely on the ability to take 'long' and 'short' 
positions. These benefit a wide range of ordinary investors including the pension funds for 
employees of companies and local government. We also note that short selling is a critical 
underpinning of liquidity provision. The loss of these benefits would need to be carefully balanced 
before determining that any intervention to prevent short selling was appropriate.” 

Lowering of the Disclosure Threshold 
ESMA published a decision (ESMA70-155-9546, available here) on 16 March 2020 that 
temporarily requires the holders of net short positions in shares traded on an EU regulated market 
to notify the relevant EU or UK national regulator, if the position reaches or exceeds 0.1% of the 
issued share capital after the entry into force of the decision. The standard threshold for disclosure 
to a regulator under SSR was previously 0.2% of the issued share capital, with a threshold for 
public disclosure of the net short position set at 0.5%. 

These reporting obligations apply to any natural or legal person, irrespective of their country of 
residence. They do not apply to shares admitted to trading on a EEA or UK regulated market where 
the principal venue for the trading of the shares is located in a third country, or to market making or 
stabilisation activities. 

The decision entered into force on 16 March 2020 and will last until 16 June 2020. 

ESMA explained that the lowering of the reporting threshold is a precautionary measure to allow EU 
regulators to better monitor developments in markets under the exceptional circumstances linked to 
the impact of the ongoing 2019 COVID-19 pandemic, which ESMA describes as constituting a 
serious threat to market confidence in the EU. 

The FCA Statement indicated that it will apply this temporary change to the reporting thresholds, 
but that this would involve changes to its systems. Until the FCA has made these changes, it has 
indicated that it expects firms providing reports in respect of UK listed shares to use the previous, 
0.2% threshold. 

https://www.fca.org.uk/news/statements/statement-uk-markets
https://www.fca.org.uk/news/statements/statement-uk-markets
https://www.esma.europa.eu/sites/default/files/library/esma70-155-9546_esma_decision_-_article_28_ssr_reporting_threshold.pdf
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Market Implications and Jurisdictional Scope 
While the long-term effectiveness of the short selling prohibitions in stabilising prices is very much 
open to question, these measures are a clear indication that EU regulators have substantial 
concerns about financial stability being affected by the COVID-19 pandemic. 

Some in the EU have been calling on ESMA to go further, by exercising emergency powers under 
Article 28 of the SSR to ban short-selling for a temporary period across all of the EU. These 
powers were controversial at the time of introduction of the SSR and were unsuccessfully 
challenged by the UK Government in the Court of Justice of the EU (based on arguments that 
ESMA had been vested with powers that it could not have according to the EU Treaties). Given this 
background, and the reluctance of many other EU national regulators to impose prohibitions under 
Article 20, it looks unlikely at this time that an EU-wide ban will be imposed. 

The SSR notification obligations (and the overarching restriction on holding an uncovered short 
position) will apply to any person holding a net short position, regardless of where they are 
established. The SSR requires EU countries to establish rules on penalties and administrative 
measures for infringements of the SSR which are "effective, proportionate and dissuasive". In 
practice, most EU countries have a regime where breaches of the notification requirement can be 
punished through fines levied under administrative law in the relevant member state. EU regulators 
have in the past sought to penalize non-EU persons for breaches of the Short Selling Regulation 
and under the EU’s market abuse regime. 

The emergency prohibitions made by EU regulators similarly apply to all short-sellers, including 
those in the US, where the relevant shares are traded in the EU. For these purposes, it is possible 
that the calculation of what constitutes a short position may vary somewhat among jurisdictions. In 
Spain for example, the CNMV have clarified that in the context of the prohibition, net short positions 
will include derivatives and other synthetic short positions relating to a share or any other financial 
instrument, which should also include short positions in relation to ADRs. This is not always made 
clear in the other prohibitions, although our understanding is that local regulators will enforce the 
prohibition to include ADRs, GDRs, derivatives and other methods providing a synthetic exposure 
to an EEA listed equity. 

* * * 



 

Cadwalader, Wickersham & Taft LLP 54 

If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

Michael Sholem +44 (0) 20 7170 8545 michael.sholem@cwt.com 

Assia Damianova +44 (0) 20 7170 8564 assia.damianova@cwt.com 

Michael Newell +44 (0) 20 7170 8540 michael.newell@cwt.com 

Joanna Valentine +44 (0) 20 7170 8640 joanna.valentine@cwt.com 

mailto:michael.sholem@cwt.com
mailto:assia.damianova@cwt.com
mailto:michael.newell@cwt.com
mailto:joanna.valentine@cwt.com
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COVID-19 Update: DFS Releases Emergency Regulation on Forbearance 
Actions 

March 25, 2020 

The New York State Department of Financial Services (“DFS”) has issued an emergency regulation 
on Governor Andrew Cuomo’s Executive Order No. 202.9 from March 21 (the “Executive Order”).  
As discussed in our memorandum from March 23, the Executive Order temporarily requires, among 
other things, that banks subject to the jurisdiction of the DFS grant 90-day forbearance relief to 
“any person or business who has a financial hardship as a result of the COVID-19 pandemic.”  The 
Executive Order has sparked a fury of questions within the lending market as to the scope of parties 
and products covered by its terms. 

The new regulation, which was issued by the DFS on March 24, requires that “New York regulated 
institutions” provide residential mortgage forbearance on property located in New York for a period 
of 90 days to any individual residing in New York who demonstrates financial hardship as a result of 
the COVID-19 pandemic, subject to the safety and soundness requirements of the regulated 
institutions.  Importantly, under the regulation: (i) forbearance is required only in respect of 
residential mortgages of individuals; (ii) commercial mortgages and other loans are expressly 
excluded; and (iii) mortgage loans made, insured or securitized by any U.S. government 
instrumentality, government-sponsored enterprise or Federal Home Loan Bank, or the rights and 
obligations of any lender, issuer, servicer or trustee of such obligations, including servicers for 
Ginnie Mae, are excluded. 

For purposes of the regulation, a New York regulated institution is “any New York regulated banking 
organization as defined under New York Banking Law and any New York regulated mortgage 
servicer entity subject to the authority of the [DFS].”  The regulation does not apply to national 
banks located in New York (as they are chartered under federal law) or to the New York branches 
of foreign banks (as they do not fall within the term “banking organization” under Section 2(11) of 
the New York Banking Law, which includes “all banks, trust companies, private bankers, savings 
banks, safe deposit companies, savings and loan associations, credit unions and investment 
companies,” and which has not been interpreted to otherwise encompass branches of foreign 
banks for purposes of the regulation). 

 

https://www.dfs.ny.gov/system/files/documents/2020/03/re_new_pt119_nycrr3_text.pdf
https://www.cadwalader.com/uploads/cfmemos/dfed8cf88d7b1ac1303ec3399bd5a71f.pdf
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The regulation outlines the qualifying criteria for individuals affected by the COVID-19 pandemic to 
apply for forbearance relief and the procedures that New York regulated institutions shall follow in 
processing applications and communicating to applicants.  According to the regulation, institutions 
that make “prudent and reasonable efforts to grant forbearance of any payment on a residential 
mortgage” will not be criticized by the DFS in supervisory examinations. 

* * * 

Cadwalader is actively monitoring legal and regulatory developments related to the 
COVID-19 pandemic and its lawyers are available to assist with any questions that you 
may have.  For additional information regarding this memorandum, please contact the 
following Cadwalader partners: 

Scott Cammarn +1 704-348-5363 scott.cammarn@cwt.com 

Mark Chorazak +1 212-504-6565 mark.chorazak@cwt.com 

mailto:scott.cammarn@cwt.com
mailto:mark.chorazak@cwt.com
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COVID-19 Update: New York Governor Issues Executive Order on 
Forbearance Actions 

March 23, 2020 

On March 21, New York State Governor Andrew Cuomo signed an executive order declaring that, 
in light of the COVID-19 pandemic, any bank that is subject to the jurisdiction of the New York 
State Department of Financial Services (“DFS”) shall be deemed to be engaging in an “unsafe and 
unsound business practice” under Section 39 of the New York Banking Law if the bank fails to 
grant a 90-day forbearance to any person or business with a financial hardship as a result of the 
pandemic. The executive order is already effective and extends through April 20, 2020. 

The executive order, by its terms, does not require a forbearance except with respect to a “bank” 
that is subject to DFS jurisdiction, which would include all state-chartered banks. While not 
specifically addressed, state-chartered branches and agencies of foreign banks are regulated by 
the DFS as if they are New York chartered banks, and thus the DFS could view the executive order 
as applying to New York state-chartered branches and agencies of foreign banks. National banks, 
as well as federal branches and agencies of foreign banks, should not be subject to the executive 
order, as such institutions are licensed or organized under federal law and are not subject to 
Section 39 of the Banking Law. 

Separately, with respect to consumer mortgages, the executive order directs the DFS 
Superintendent to ensure that “any licensed or regulated entities provide to any consumer in the 
State of New York an opportunity for a forbearance of payments for any mortgage for any person or 
entity facing a financial hardship due to the COVID-19 pandemic.” The executive order also 
requires the DFS Superintendent to issue “emergency regulations” to require that applications for 
forbearance relief be made widely available for affected consumers, and that such applications be 
granted in “all reasonable and prudent circumstances solely for the period of such emergency.” 
With regard to fees (including for ATMs, overdraft fees, and credit card late fees), the executive 
order empowers, but does not explicitly require, the DFS Superintendent to issue regulations to the 
effect that such fees may be restricted or modified, solely for the period of the emergency, taking 
into account the financial impact on the New York consumer, the safety and soundness of the 
licensed or regulated entity, and any applicable federal requirements. 

 

https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/EO_202.9.pdf
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The executive order follows guidance by the DFS on March 19 urging “all regulated and exempt 
mortgage servicers” to alleviate the adverse impact caused by COVID-19 on those mortgage 
borrowers who demonstrate that they are unable to make timely payments, including taking 
reasonable and prudent actions, and, subject to the requirements of any related guarantees or 
insurance policies, to support those adversely impacted mortgagors by: 

• forbearing mortgage payments for 90 days from their due dates; 

• refraining from reporting late payments to credit rating agencies for 90 days; 

• offering mortgagors an additional 90-day grace period to complete trial loan modifications, and 
ensuring that late payments during the COVID-19 pandemic does not affect their ability to 
obtain permanent loan modifications; 

• waiving late payment fees and any online payment fees for a period of 90 days; 

• postponing foreclosures and evictions for 90 days; 

• ensuring that mortgagors do not experience a disruption of service if the mortgage servicer 
closes its office, including making available other avenues for mortgagors to continue to manage 
their accounts and to make inquiries; and 

• proactively reaching out to mortgagors via app announcements, text, email or otherwise to 

• explain the above-listed assistance being offered to mortgagors. 

By mandating forbearance, the executive order goes beyond recent guidance at the federal banking 
agency level. For example, on March 22, the banking agencies issued guidance on loan 
modifications and encouraged banks to work with affected customers, including by offering 
payment accommodations and waiving fees. 

* * * 

Cadwalader is actively monitoring legal and regulatory developments related to the COVID-19 
pandemic and its lawyers are available to assist with any questions that you may have. For 
additional information, please contact the Cadwalader partner with whom you usually work. 

If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

Scott Cammarn +1 704 348 5363 scott.cammarn@cwt.com 

Mark Chorazak +1 212 504 6565 mark.chorazak@cwt.com 

https://www.dfs.ny.gov/industry_guidance/industry_letters/il20200319_coronavirus_mortgage_relief
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20200322a1.pdf
mailto:scott.cammarn@cwt.com
mailto:mark.chorazak@cwt.com
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COVID-19 Update: The Effects of COVID-19 on U.S. Antitrust Merger 
Clearance and Potential Delays in Transaction Closings 

March 23, 2020 

As businesses and government agencies continue to take measures in response to the new 
coronavirus, one area of notable change is the federal merger clearance process. On March 13, the 
Department of Justice (“DOJ”) and the Federal Trade Commission (“FTC”) implemented a 
temporary e-filing system for premerger notification documents and announced that, beginning on 
March 16, (1) they no longer would accept hard-copy filings and (2) early termination would not be 
granted for any filing as long as the e-filing system remained in place.1  As part of these efforts to 
limit the further spread of the coronavirus, the FTC also canceled a workshop on its vertical merger 
guidelines.2 

Four days later, the Department of Justice announced that it was asking companies with pending 
merger reviews for an additional 30 days to look over deal documents, with the possibility that they 
will revisit timing agreements further in light of any new developments. (The European Commission 
went one step further and “encouraged” all companies to delay filing merger notifications 
indefinitely, absent a clear justification for making a filing in the current environment.) Additionally, 
the DOJ stated that all meetings are shifting to phone or video conferences, and all currently 
scheduled depositions are postponed and will be rescheduled to take place via videoconference.3 
The FTC simultaneously announced additional steps it had taken, including having most employees 
begin working remotely, suspending non-critical travel, suspending unplanned visitor access to FTC 
facilities, and shifting to telephone and videoconference for almost all internal and external meetings 
indefinitely.4 

While the DOJ and the FTC remain resolute in their enforcement efforts and in continuing the 
review process with as few disruptions as possible, clients should expect possibly substantial 

                                                        
1  Premerger Notification Office Implements Temporary e-Filing System, FTC, Mar. 13, 2020. 

2  Federal Trade Commission Cancels March 18 Workshop on Draft Vertical Merger Guidelines, FTC, Mar. 13, 2020. 

3  DOJ Seeking Extra Month to Check Mergers As Virus Spreads, Bryan Koenig, Law360, Mar. 17, 2020. 

4  FTC Outlines Agency’s Response to Coronavirus Challenges, FTC, Mar. 17, 2020. 

 

https://www.ftc.gov/news-events/press-releases/2020/03/premerger-notification-office-implements-temporary-e-filing
https://www.ftc.gov/news-events/press-releases/2020/03/federal-trade-commission-cancels-march-18-workshop-draft-vertical
https://www.law360.com/competition/articles/1254251/doj-seeking-extra-month-to-check-mergers-as-virus-spreads/
https://www.ftc.gov/news-events/press-releases/2020/03/ftc-outlines-agencys-response-coronavirus-challenges
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delays and other hiccups as the government adjusts to the brand-new e-filing system, reschedules 
postponed depositions, adapts to having the vast majority of their employees working remotely, and 
otherwise takes steps to contain the coronavirus. 

Parties to merger transactions should be aware that these combined delays (along with similar 
issues at other regulatory agencies, and any other slowdowns the parties themselves are 
experiencing due to the effects of the coronavirus on their business or the economy at large) are 
likely to affect the timelines for the closing of transactions. For certain industries that are especially 
susceptible to the virus’ effects, such as airlines and cruise lines, an extended period of time to 
satisfy regulatory closing conditions could increase deal uncertainty and create opportunities for 
buyers to establish, over a more significant period of time, that a material adverse effect (“MAE”) 
has occurred on the target business under the terms of the relevant agreement. Sellers, by contrast, 
may seek to include provisions in new agreements with MAE clauses that exclude the effects of 
pandemics. In short, parties should be aware that the longer these delays and disruptions persist, 
the more uncertain closings become, at least until M&A activity adjusts to this new normal in the 
coming weeks and months. 

We will continue to monitor these events and apprise you of any further developments. 

* * * 

If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

Joel Mitnick +1 212 504 6555 joel.mitnick@cwt.com 

Marshall Jones +1 704 348 5119 marshall.jones@cwt.com 

mailto:joel.mitnick@cwt.com
mailto:marshall.jones@cwt.com
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COVID-19 Update: Federal Reserve Launches TALF (Again) 

March 23, 2020 

Today, the Federal Reserve announced that it was restarting the Term Asset-Backed Securities 
Loan Facility (“TALF”) to support the issuance of asset-backed securities (“ABS”) collateralized by 
consumer and commercial loans. Established under Section 13(3) of the Federal Reserve Act, with 
the approval of the U.S. Treasury Secretary, the TALF will serve as a funding backstop to facilitate 
the issuance of eligible ABS on or after March 23, 2020 until September 30, 2020, unless 
extended. 

The Federal Reserve Bank of New York will commit to lend to a special purpose vehicle on a 
recourse basis. Each loan under the TALF will have a maturity of three years, will be nonrecourse to 
the borrower, and will be fully secured by eligible ABS and be made to eligible borrowers (any U.S. 
company that owns eligible collateral and maintains an account relationship with a primary dealer is 
eligible to borrow under the TALF). 

Eligible collateral includes U.S. dollar denominated cash (that is, not synthetic) ABS that have a 
credit rating in the highest long-term or the highest short-term investment-grade rating category 
from at least two eligible nationally recognized statistical rating organizations (“NRSROs”) and do 
not have a credit rating below the highest investment-grade rating category from an eligible 
NRSRO. All or substantially all of the credit exposures underlying eligible ABS must have been 
originated by a U.S. company. 

Eligible collateral must be ABS where the underlying credit exposures are one of the following: 

• auto loans and leases; 

• student loans; 

• credit card receivables (both consumer and corporate); 

• equipment loans; 

• floorplan loans; 
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• insurance premium finance loans; 

• certain small business loans that are guaranteed by the Small Business Administration; or 

• eligible servicing advance receivables. 

According to a term sheet released by the Federal Reserve, the “feasibility of adding other asset 
classes to the [TALF] will be considered in the future.” 

The pledged eligible collateral will be valued and assigned a haircut according to a schedule based 
on its sector, the weighted average life, and historical volatility of the ABS. This haircut schedule will 
be published in the detailed terms and conditions and will be roughly in line with the haircut 
schedule used for the TALF Facility established in 2008. For eligible ABS with underlying credit 
exposures that do not have a government guarantee, the interest rate will be 100 basis points over 
the 2-year LIBOR swap rate for securities with a weighted average life less than two years, or 100 
basis points over the 3-year LIBOR swap rate for securities with a weighted average life of two 
years or greater. The pricing for other eligible ABS will be set forth in the detailed terms and 
conditions. 

More detailed terms and conditions will be provided at a later date, primarily based off of the terms 
and conditions used for the TALF program created by the Federal Reserve in 2008 during the last 
financial crisis. Please reach out to us if you are considering a TALF loan. 

* * * 

Cadwalader is actively monitoring legal and regulatory developments related to the COVID-19 
pandemic and its lawyers are available to assist with any questions that you may have. 

If you have any questions, please feel free to contact any of the following Cadwalader attorneys. 

Scott Cammarn +1 704 348 5363 scott.cammarn@cwt.com 

Mark Chorazak +1 212 504 6565 mark.chorazak@cwt.com 

mailto:scott.cammarn@cwt.com
mailto:mark.chorazak@cwt.com
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