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On December 4, 2015, the United States Supreme Court granted certiorari in Universal Health
Services, Inc. v. United States ex rel. Escobar.1 In Universal Health Services, Inc., the Supreme
Court will decide the legal validity of the “implied certification” theory of False Claims Act (“FCA”)
liability.2 Under this theory, a relator or the government may allege that whenever a government
contractor, or a Medicare or Medicaid provider, submits a claim for payment to the government, that
party has also impliedly certified that it has complied with all applicable statutory, regulatory, and
contractual requirements. Accordingly, the party has allegedly violated the FCA if it has not actually
complied with those requirements on the premise that compliance with the regulations or contract
terms is a “condition of payment.” Circuits are currently split on this issue: the First, Second, Third,
Fourth, Sixth, Ninth, Tenth, Eleventh, and D.C. circuits have found that implied certification is a valid
FCA theory,3 but the Fifth and Seventh circuits have found that it is not.4 This split has caused
uncertainty for companies doing business with the government along with health care providers
seeking reimbursement. Likewise, the availability of the implied certification theory has caused
deep concern because of its incredibly broad reach and the FCA’s imposition of treble damages
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and per claim liability of $5,500 to $11,000.5 Consequently, companies with potential FCA
exposure should follow the Universal Health Services, Inc. matter and continue to monitor their
FCA compliance.
UNIVERSAL HEALTH SERVICES, INC. V. UNITED STATES EX REL. ESCOBAR
Universal Health Services, Inc. operated a mental health clinic in Massachusetts that received
federal and state Medicaid funds.6 After a young woman died of a seizure at the clinic, her
parents—the relators—brought a qui tam action against Universal Health Services.7 The relators
claimed that the clinic’s staff was both unlicensed and unsupervised, in violation of state
regulations, and therefore the clinic’s request for Medicaid reimbursements based upon such staff’s
services violated the FCA.8 The district court dismissed the relators’ claims, finding that
compliance with the regulations was not a condition of payment from the government.9
The First Circuit reversed, holding that the clinic’s payment was indeed conditioned upon the
proper supervision of its staff, in compliance with the state regulations.10 The Court noted that
“[a]lthough the record [was] silent as to whether [clinic] explicitly represented that it was in
compliance with conditions of payment when it sought” Medicaid funds, “we have not required
such ‘express certification’ in order to state a claim under the FCA.”11
Universal Health Services then filed a petition with the United States Supreme Court seeking
review of the First Circuit’s decision. That petition certified two questions for the Supreme Court to
review:
(1) Whether the “implied certification” theory of legal falsity under the FCA—applied by
the First Circuit below but recently rejected by the Seventh Circuit—is viable.
(2) If the “implied certification” theory is viable, whether a government contractor's
reimbursement claim can be legally “false” under that theory if the provider failed to comply
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with a statute, regulation, or contractual provision that does not state that it is a condition
of payment.12
THE SIGNIFICANCE OF SUPREME COURT REVIEW
The Supreme Court’s answer to the first question will resolve a split created by the Seventh Circuit,
which recently rejected the “so-called doctrine of implied false certification.”13 In United States v.
Sanford-Brown, Ltd., the Seventh Circuit held that a party that presents a claim for payment to the
government does not impliedly certify that it has complied with the relevant program’s “panoply of
statutory, regulatory, and contractual requirements.”14 It would be “unreasonable,” the Seventh
Circuit concluded, “to hold that an institution’s continued compliance with the thousands of pages
of federal statutes and regulations incorporated by reference into the [federal program] are
conditions of payment for purposes of liability under the FCA.”15 Thus, the holding in SanfordBrown directly conflicts with that of the First Circuit in Universal Health Services, Inc. as discussed
above, and can be read to be inconsistent with the law of the Second, Third, Fourth, Sixth, Ninth,
Tenth, Eleventh, and D.C. circuits.
If the Supreme Court resolves this circuit split by affirming the First Circuit and upholding the theory
of implied certification, the Court will decide whether an “implied certification” theory is legally
viable along with the scope of the theory—specifically, whether a party’s compliance with the
applicable legal requirements must be an express condition of payment for a party to be liable
under the FCA. According to some courts, such as the Second Circuit, “implied false certification
is appropriately applied only when the underlying statute or regulation . . . expressly states the
provider must comply in order to be paid.”16 According to other circuits, such as the D.C. Circuit,
implied false certification applies more broadly, for “nothing in the statute’s language specifically
requires such a [limited application],” and “adopting one would foreclose FCA liability in situations
that Congress intended to fall within the Act’s scope.”17
The Supreme Court’s attention to the implied certification theory is also important because as one
court has observed, the implied certification theory turns the FCA into a rather “blunt instrument.”18
Indeed, under this theory, a party can be liable under the FCA even where the party did not make an
affirmative false statement. As a result, some have argued that companies may face liability for
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minor or technical violations of statutes, regulations, and contractual terms. On the other hand, at
least one court has minimized the risk that such technical violations will give rise to FCA liability
because this “concern can be effectively addressed through strict enforcement of the Act’s
materiality and scienter requirements.”19
While the FCA’s scienter and materiality elements may limit the reach of the implied certification
theory, as a practical matter, a far greater range of alleged misconduct would fall within the
potential ambit of the FCA if the Supreme Court embraces the theory. For that reason, the fact that
relators or the government still have to prove all of the elements of the FCA is unlikely to assuage
fully the concerns of government contractors and providers and their compliance officers. Judicial
review of scienter and materiality does not occur until companies have already expended significant
resources not only on compliance, but also on litigation. Companies are ill-served by the
uncertainty that results when they must wait to test their FCA compliance in court, as opposed to
ensuring their compliance before litigation.
CONCLUSION
Until the Supreme Court renders a decision in United Health Services Inc., implied certification
remains a viable theory in the overwhelming majority of federal circuits. Accordingly, companies
with potential FCA exposure should—for this reason and to otherwise comply with the law—
continue striving to maintain full compliance with all applicable statutory, regulatory, and contractual
requirements. While they await a decision from the Supreme Court, companies that rely on the
federal government for payment of services or products should remain alert to any potential lapse in
compliance that could be characterized as an FCA violation, and not only those that arise under the
implied certification theory.
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