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Background
Introduction

On 22 August 2018, the European Securities and Markets Authority (“ESMA") published its Final
Report on the technical standards on disclosure requirements under the EU Securitisation
Regulation’ (the “Final Report”)2. This annexed final draft technical standards on the disclosure
requirements under the Securitisation Regulation (the “draft Disclosure Technical Standards™)
(consisting of draft Disclosure RTS? and draft Disclosure ITS4).

The December 2017 Consultation

The draft Disclosure Technical Standards follow on from ESMA's consultation paper dated 19
December 2017 and the draft technical standards annexed to that consultation (the “December
Consultation Paper”). They incorporate comments made in feedback to the December
Consultation Paper and arising from a public hearing on the proposed technical standards in
February 2018.

ESMA has noted that the second part of its December Consultation Paper, relating to operational
standards and access conditions for information made available to securitisation repositories, will

' Regulation (EU) 2017/2402 of the European Parliament and of the Council of 12 December 2017 laying down a general
framework for securitisation and creating a specific framework for simple, transparent and standardised securitisation,
and amending Directives 2009/65/EC, 2009/138/EC and 2011/61/EU and Regulations (EC) No 1060/2009 and (EU)
No 648/2012.

https://www.esma.europa.eu/press-news/esma-news/esma-defines-disclosure-standards-under-securitisation-
regulation

Draft regulatory technical standards specifying the information and the details of a securitisation to be made available by
the originator, sponsor and SSPE.

Draft implementing technical standards with regard to the format and standardised templates for making available
information and details of a securitisation by the originator, sponsor and SSPE.
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now be included in a second batch of documents that will deal with ESMA's mandates regarding
securitisation repositories.

Legislative Background

The Securitisation Regulation was published in the Official Journal of the European Union on 28
December 2017 and entered into force on 17 January 2018. The Securitisation Regulation will
be directly applicable law across the EU and will apply to securitisations, the securities of which
are issued (or where no securities are issued, the securitisation positions of which are created),
from 1 January 2019. We commented on the obligations that will arise under the Securitisation
Regulation in our Clients and Friends Memorandum dated 26 October 201 75.

Other Technical Standards prepared under the Securitisation Regulation

ESMA's draft Disclosure Technical Standards are part of the various technical standards
prepared by ESMA and the European Banking Authority (“EBA”) pursuant to mandates contained
in the Securitisation Regulation. We commented on the draft Regulatory Technical Standards
(“RTS") published by the EBA in respect of the Securitisation Regulation’s risk retention
requirements in our Clients and Friends Memoranda dated 21 December 20178 and 31 July
2018.

Transparency Obligations in the Securitisation Regulation
Transparency Obligations in the Securitisation Regulation - reporting entity

Article 7 of the Securitisation Regulation contains the transparency requirements and directs the
originator, sponsor and Securitisation Special Purpose Entity (“SSPE") (i.e. the special purpose
vehicle) of a securitisation to make certain prescribed information relating to the securitisation
available to investors, national regulators and, upon request, to potential investors. These entities
must designate one of them to fulfil the disclosure requirements (the “reporting entity”).

Transparency Obligations in the Securitisation Regulation - Information to be
Provided Before Pricing

Under Article 7 the information to be made available includes: (i) documentation disclosure (i.e.
prescribed transaction documentation); (i) a transaction summary for “private securitisations”?
(please see below); and (jii) in the case of STS8 securitisations, the STS notification.

This information is to be made available before pricing®. The timing of the transaction
documentation disclosure obligation will potentially be problematic given that documents are

https://www.cadwalader.com/uploads/cfmemos/38ea3c254ddf2413acc355485d187ead.pdf
https://www.cadwalader.com/uploads/cfmemos/6611b2cb78b3f7d724fe820e5dd7acfc.pdf
Also known as “private transactions”

“Simple, transparent and standardised”

Although please see below for STS securitisations
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typically still in draft form, and often incomplete, at the time of pricing. Furthermore, Article 22(5)
of the Securitisation Regulation, which relates to STS securitisations only, requires the
information to be made “available before pricing at least in draft or initial form”. There does not
seem to a clear basis for this apparently less onerous obligation for STS securitisations. In its
Final Report, ESMA acknowledges this issue and has said that, although it falls outside ESMA’s
technical mandates, it has ensured that this issue has been passed on to the responsible
legislative bodies.

Transparency Obligations in the Securitisation Regulation - Ongoing Reporting
Obligations

The ongoing reporting obligations include: (i) quarterly'® asset level disclosure (i.e. information on
the underlying exposures) (the “Underlying Exposures™ (ii) quarterly! investor reports
containing prescribed information (“Investor Reports”); (iii) any inside information relating to the
securitisation that the reporting entity'? is obliged to make public under the Market Abuse
Regulation'® (“Inside Information”); and (iv) even where it is not inside information, any material
breach of the obligations laid down in the documents, any material change in the structural
features or risk characteristic of the securitisation, or any material amendment to transaction
documents (“Significant Events”).

The quarterly Investor Reports must contain: (i) all materially relevant data on the credit quality
and performance of underlying exposures; (i) information on events which trigger changes in the
priority of payments or the replacement of any counterparties, and data on the cash flows
generated by the underlying exposures and by the liabilities of the securitisation'#; and (iii) risk
retention compliance information.

The information on Underlying Exposures and in the Investor Reports is to be made available
simultaneously each quarter at the latest one month after the due date for the payment of

interest1s.

The annex to this memorandum summarises these reporting obligations in diagrammatic form.

10 Monthly for asset-backed commercial paper (ABCP).
™ Monthly for ABCP
12 The originator, sponsor or SSPE.

13 Regulation (EU) No 596/2014 of the European Parliament and of the Council of 16 April 2014 on market abuse
(market abuse regulation) and repealing Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC.

4 For non-ABCP securitisations.

15 |n the case of ABCP transactions, at the latest one month after the end of the period the report covers.
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Transparency Obligations — Securitisation Repositories

Securitisation repositories are to be established to which prescribed information relating to the
securitisation is to be provided by the reporting entity. Those repositories, which are to be
registered with ESMA, will collect details of the securitisation and will provide direct and
immediate access free of charge to the EU supervisory authorities, to investors and to potential
investors. Where no securitisation repository is registered, the reporting entity shall make the
information available by means of a website that meets certain prescribed conditions.

Reporting Obligations and Private Securitisations

There is an exemption from reporting to the repository (but not from the rest of the reporting
requirements) for “private securitisations” (i.e., those where a Prospectus Directive compliant
prospectus has not been drawn up). Recital 13 to the Securitisation Regulation, explains that, in
light of the possibility for sensitive commercial information being present in the transaction, private
securitisations should be exempted from the requirement to notify information to a securitisation
repository. A Prospectus Directive compliant prospectus does not have to be drawn up for
admission to trading on markets such as the Irish Global Exchange Market.

In its Final Report ESMA said that it had conducted additional legal analysis and that its
interpretation of the Securitisation Regulation was that the technical standards covering the
Underlying Exposures and Investor Reports “appear to apply” to all securitisations (i.e. both public
and private securitisations). At the same time, ESMA understands that its Article 17 mandates
(see below) appear to apply only to public securitisations (which are required to report information
to a securitisation repository).

The Draft Disclosure Technical Standards
Legislative Basis of the Disclosure Technical Standards

Article 7(3) of the Securitisation Regulation directs ESMA to develop draft RTS and Implementing
Technical Standards (“ITS")'® to specify the information that the reporting entity shall provide in
order to comply with their reporting obligations.

In addition, Article 17 mandates ESMA to draft technical standards specifying the information
and standardised templates that should be provided by the reporting entity to comply with the
information requirements of Article 7.

The Securitisation Regulation directed ESMA to submit these draft Disclosure Technical
Standards to the European Commission by 18 January 2019. The finalised technical standards
are then to be adopted by the Commission by way of a delegated regulation. However, ESMA
has recognised that the technical standards need to be adopted by the Commission prior to the

16 The RTS supplement the Securitisation Regulation, while ITS specify how the details are to be implemented (eg
through standard templates).
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date of application of the Securitisation Regulation on 1 January 2019 and has brought this to
the Commission’s attention (see also below)'”.

Securitisations subject to the Disclosure Technical Standards

In its December 2017 Consultation Paper, ESMA identified three categories of transactions: (a)
securitisations with any securities issued from 1 January 2019 onwards (“new securitisations”);
(b) securitisations with all securities issued on or before 31 December 2018, that seek to obtain
STS status (“legacy STS securitisations’); and (c) securitisations with all securities issued on
or before 31 December 2018, that do not seek to obtain STS status (legacy non-STS
securitisations’). New securitisations and legacy STS securitisations must comply with the
Disclosure Technical Standards'®. However, in its December 2017 Consultation Paper, ESMA
notes that legacy non-STS securitisations “appear” to be exempt from disclosure requirements’®.

Concerns Raised in Feedback to the December Consultation Paper

ESMA has highlighted some of the concerns raised in responses to the December Consultation
Paper. Respondents raised the jurisdiction issue (discussed below) and the requirement to
provide documentation prior to pricing (discussed above). ESMA has made clear that both of
these issues are outside the scope of its mandate in preparing the draft Disclosure Technical
Standards.
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