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Introduction

This is the fifth in our series of briefings on MiFID and MiFIR. Below, we describe new powers
of product intervention granted to ESMA and local regulators under MiFIR and new obligations
set out in MiFID for regulated markets to have in place measures to ensure systems’ resilience,
including circuit breakers and controls over algorithmic trading.

A. Product Intervention

Key Points

e adirect power to prohibit a particular investment and/or investment activity is given its first
legislative expression;

¢ regulators are the first line of intervention;

e ESMA has the power temporarily to ban products or practices in the absence of regulatory
intervention.

Legislative Provisions

1. MiFIR Article 32 (Product intervention by competent authorities): A regulator may
prohibit or restrict the marketing, distribution or sale of a particular financial instrument, a
“financial instrument with certain features” or a type of financial activity or price if satisfied on
reasonable grounds that: (i) the instrument or activity gives rise to significant investor protection
concerns or poses a serious threat to the orderly functioning and integrity of financial markets or
systemic stability; (i) existing regulatory requirements are insufficient to address the risk(s) and
the issue would not be better addressed by supervision or enforcement measures; (jii) the
action is proportionate; (iv) consultation with other affected regulators has taken place; and

(v) the action will not have a discriminatory effect elsewhere in the European Union.

Cadwalader, Wickersham & Taft LLP is a registered limited liability partnership established under the laws of the State of New York. The personal liability of our
partners is limited to the extent provided in such laws. Additional information is available upon request or at www.cadwalader.com. A list of our partners, who
are Solicitors or Registered Foreign Lawyers in England and Wales, is available for inspection at the above address. Regulated by the Solicitors Regulation
Authority.

This memorandum has been prepared by Cadwalader, Wickersham & Taft LLP for informational purposes only and does not constitute advertising or
solicitation and should not be used or taken as legal advice. Those seeking legal advice should contact a member of the Firm or legal counsel licensed in their
state. Transmission of this information is not intended to create, and receipt does not constitute, an attorney-client relationship. Confidential information should
not be sent to Cadwalader, Wickersham & Taft LLP without first communicating directly with a member of the Firm about establishing an attorney-client
relationship.



CADWALADER Clients&FriendsAlert

2, MiFIR Article 31 (ESMA powers to temporarily intervene): ESMA may also intervene
to restrict a particular financial instrument or activity on a temporary basis, provided that
conditions (i) and (i) above are met and no regulator has already intervened.

B. Circuit Breakers

Key Points
¢ regulated markets must have circuit breakers in place;

¢ regulated markets must also have arrangements in place to control algorithmic trading, e.g.,
the ability to slow down order flow or limit minimum tick size;

e end-users of direct market access facilities must be “suitable”™;

e the Commission is to adopt delegated legislation that sets out the parameters and
conditions for exercise of these control mechanisms.

Legislative Provisions

1. MiFID Article 51 (Systems resilience, circuit breakers and electronic trading):
Regulated markets are subject to an overarching obligation to put in place systems in order to
ensure resilient trading, sufficient capacity, orderly trading during conditions of market stress
and business continuity. These systems should themselves be stress tested.

Regulated markets are also subject to a number of individual systems requirements aimed at
ensuring orderly markets through:

e arrangements to reject orders exceeding pre-determined volume and price thresholds or
orders that are “clearly erroneous” and to enable a temporary halt to trading if there is a
significant price movement in a financial instrument in a short period of time. In exceptional
cases, the regulated market should also be able to cancel, vary or correct any transaction;

e arrangements to ensure algorithmic trading systems cannot create or contribute to
disorderly trading conditions, including arrangements to limit the ratio of unexecuted orders
to transactions that may be entered into the system, arrangements to slow down the flow of
orders and arrangements to limit minimum tick size;

e arrangements to ensure that participants in direct electronic access systems are MiFID-
authorised, to set and apply appropriate criteria for determining the suitability of those to
whom the participants provide direct access and to ensure that members or participants
retain responsibility for orders executed via direct access. In addition, regulated markets will
be required to set “appropriate standards” for risk controls and thresholds for direct
electronic access and to have the means of distinguishing and (if necessary) stopping
orders or trading by the end-user.
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Please feel free to contact any of the following Cadwalader lawyers if you have any questions

about this memorandum.

Alix Prentice
Doron Ezickson
Nick Shiren
Adam Topping

Ramona Simms

+44 (0) 20 7170 8710
+44 (0) 20 7170 8525
+44 (0) 20 7170 8778
+44 (0) 20 7170 8529
+44 (0) 20 7170 8543

alix.prentice@cwt.com
doron.ezickson@cwt.com
nick.shiren@cwt.com
adam.topping@cwt.com

ramona.simms@cwt.com

Cadwalader, Wickersham & Taft LLP

3



