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Even before President Trump’s nomination of Jay Clayton as the next Chairman of the Securities 
and Exchange Commission (“SEC” or “Commission”), signs have been appearing that changes 
are afoot within the Division of Enforcement (“Enforcement Division”). The power of Enforcement 
Division attorneys in the field to issue subpoenas and open new investigations was recently scaled 
back, and now will require personal sign-off by the Director of Enforcement in Washington, D.C. 
With new incoming leadership at the top, and looming legislative proposals by the Republican-
majority Congress that promise to take a hard look at the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (“Dodd-Frank”), the Enforcement Division under the Trump 
Administration is likely to be more centralized and potentially will focus on a different set of priorities 
and a different approach than the SEC has taken in recent years. 

I. Reduced Investigative Powers by Enforcement Attorneys 
In February, in a move that was not publicly announced by the SEC, Acting Chair Michael Piwowar 
revoked the ability of certain Enforcement Division attorneys to issue subpoenas and formal orders 
of investigation.1 Historically, these actions required approval by the five-member Commission. 
However, in 2010, following the SEC’s failure to detect and prevent several high-profile cases, 
including the Ponzi scheme perpetrated by Bernie Madoff, then-Chair Mary Schapiro delegated 
these powers to the Director of Enforcement, who in turn delegated them to approximately 20 
Associate Directors within the Enforcement Division.2 The move was an effort to allow those who 
are “on the scene and closest to the facts” more autonomy and the ability to take quick and efficient 
action.3  

Under the new policy, subpoenas and orders of investigations must again be approved by the 
Director of Enforcement (but not the entire Commission). It remains to be seen whether Acting 
Chair Piwowar’s action will result in fewer subpoenas issued or investigations conducted. 
Regardless, it indicates that after years of allowing Enforcement Division attorneys wide latitude to 
open and pursue cases, the Commission is reverting to a more centralized decision-making model. 
This will make it easier for the (currently unnamed) incoming Director of Enforcement and the 
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Commission to focus on their chosen enforcement priorities and more closely scrutinize potential 
investigations before they even begin. 

II. New Personalities and Priorities 
With three open seats to fill by appointment (including one to be filled by incoming Chair Clayton), 
expect the SEC to approach enforcement differently under the Trump Administration.4 Under the 
leadership of recently-resigned Chair Mary Jo White, a former federal prosecutor, the SEC acted as 
a “tough cop” with a “broken windows” enforcement policy that focused on several key priorities—
including financial reporting5 and the Foreign Corrupt Practices Act (“FCPA”)6—but also brought 
enforcement actions for even minor violations of the securities laws.7 

Unlike Ms. White, President Trump’s nominee is a transactional corporate lawyer with no law 
enforcement background and a history of advising Wall Street clients on public offerings and 
merger and acquisition transactions. The press has speculated that Mr. Clayton will be more 
sympathetic to large financial institutions, stemming from public comments in which he implied that 
post-credit crisis reforms such as Dodd-Frank have been overly concentrated on regulating the 
financial services industry.8 In another example, in a 2016 video posted to his former law firm’s 
website that has since been removed, Mr. Clayton voiced his opposition to new regulations on 
banks designed to deter cyber security threats.9 It remains to be seen whether Mr. Clayton’s 
private-sector background and comments will influence his posture toward the regulation of the 
securities markets. 

Similarly, Mr. Clayton’s perceived skepticism of the FCPA—deriving from a 2011 report to the New 
York Bar—indicates an acknowledgment of the significant impact of anti-bribery and anti-corruption 
enforcement on U.S. multinationals. In criticizing the Obama Administration’s enforcement of the 
FCPA, the panel headed by Mr. Clayton concluded that U.S. companies were disproportionately 
affected by a “virtually stand-alone approach to deterring foreign corruption” that “places significant 
costs on companies subject to the FCPA as compared to their competitors that are not.”10 These 
comments, coupled with similarly hostile statements by President Trump that the FCPA puts U.S. 
businesses at a “huge disadvantage,”11 may signal that scrutinizing U.S. companies for potential 
corrupt business practices overseas may not remain at the top of the SEC’s priority list. 

President Trump’s remaining Commissioner choices, together with the identity of the incoming 
Director of Enforcement, will be very telling. A Director of Enforcement with a law-enforcement 
background or who comes from within the Enforcement Division ranks likely will signal that changes 
will not be so dramatic. However, continued selections from the corporate or defense bar or from 
in-house counsel positions may foretell a Commission that is more business-oriented and that 
prioritizes the impact on U.S. companies when setting its enforcement agenda. 
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III. Upcoming Executive Actions and Legislative Activity 
The Trump Administration and Congress will bring more than just new personnel to the SEC. 
Through Executive Orders and proposed legislation, the rollback of Obama-era regulations and 
priorities is already gaining momentum, signaling the scaling back of regulations while potentially 
placing new limits on the SEC’s enforcement powers. 

On February 3, 2017, President Trump issued an Executive Order on “Core Principles for 
Regulating the United States Financial System,” which set forth seven principles for regulating the 
financial system.12 Among those principles are “restor[ing] public accountability within the Federal 
financial regulatory agencies and rationaliz[ing] the Federal financial regulatory framework,” as well 
as “mak[ing] regulation efficient, effective and appropriately tailored” and “enabl[ing] American 
companies to be competitive with foreign firms. . . ” The Executive Order is a broad policy 
statement, rather than a prescription of any specific actions; nonetheless, it appears aimed at 
targeting regulations stemming from Dodd-Frank.13  

Because Dodd-Frank contains several provisions that directly and indirectly impact SEC 
enforcement, the Trump Administration’s desire to narrow the law’s scope could foreshadow a shift 
in enforcement practices, or even the restriction of the Enforcement Division’s powers. For example, 
the SEC’s recent reliance on commencing actions via administrative proceedings rather than in 
federal district court could be reversed without congressional legislation. This trend was the direct 
result of Dodd-Frank providing the SEC the power to seek civil penalties from almost any party in 
administrative proceedings.14 However, Mr. Clayton, or his appointed Director of Enforcement, 
could easily direct the Enforcement Division to avoid bringing certain types of actions via 
administrative proceedings if they viewed doing so as a means of restoring the SEC’s public 
accountability. 

As another example, the effectiveness of Dodd-Frank’s whistleblower-protection provisions could 
be restricted under the new Executive Order. Those provisions, which were enforced aggressively 
by the SEC under Chair White, have been interpreted by the SEC to enable it to bring enforcement 
actions against companies that retaliate against whistleblowers or improperly attempt to prevent 
whistleblowers from reporting misconduct. Going forward, the SEC could opt to devote fewer 
resources to this area in the name of ensuring that financial regulation is “appropriately tailored.” 

Since President Trump’s election, Representative Jeb Hensarling, Chairman of the House Financial 
Services Committee, has revived his push for the Financial CHOICE Act.15 As outlined in a recent 
memo from Rep. Hensarling, an updated version of the legislation is expected to be even more 
aggressive in curtailing regulations made by the Consumer Financial Protection Bureau, the Federal 
Deposit Insurance Corporation, and the SEC than the original version of the bill proposed last 
September.16 For example, one update, outlined in the February 2017 memo from Rep. Hensarling, 
would affect the availability of whistleblower awards. The current whistleblower program allows 
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uncharged co-conspirators to receive whistleblower awards, but the potential Financial CHOICE 
Act would prohibit any awards to co-conspirators, regardless of whether they were criminally 
charged.17  

Rep. Hensarling’s updated and more aggressive Financial CHOICE Act legislation has not yet been 
released, but in the interim, the original legislation introduced in September 2016 may be 
instructive. The original legislation sought to increase penalties for certain violations of securities 
laws but, at the same time, put pressure on the Enforcement Division by requiring investigations to 
be limited in duration and extended only by Commission action.18 The original legislation would have 
required any civil monetary penalties sought by the Commission to be accompanied by a review by 
the SEC’s Division of Economic Risk Analysis. Also required was a certification by the Chief 
Economist that the penalty will have a beneficial and deterrent effect, rather than simply punish 
innocent shareholders.19 In addition, the legislation proposed that respondents would be provided 
the right to elect that all SEC administrative proceedings be removed to federal district court, 
eliminating what many have criticized as an unfair “home court advantage” currently enjoyed by the 
Commission.20 These last two changes likely would cause the Enforcement Division to be less 
aggressive about the cases and penalties it pursues, and increase the likelihood of settlements due 
to the Division’s greater risk of loss during litigation in federal district court.21 In turn, increased 
pressure to settle—rather than risk losing in federal district court—could cause the rollback of some 
of the Commission’s more aggressive policies, such as seeking admissions of misconduct in 
settlements (rather than including “neither admit nor deny” language). 

IV. Conclusion 
In the next few months, additional SEC appointments, implementation of Executive Orders, and the 
trajectory of Republican legislation such as the Financial CHOICE Act will clarify how the 
Enforcement Division will operate under President Trump. While its new priorities still remain 
unknown, those priorities will be carried out by an Enforcement Division that is more centralized in 
Washington, D.C. and with less autonomy by individual attorneys. This more focused approach may 
result in a more company-friendly SEC whose resources are spent on significant issues rather than 
minor violations. It also could lead to a Commission with an overly narrow mandate and whose 
attorneys have their hands tied.  

* * * 
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