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Subject to certain exceptions, section 365(a) of the Bankruptcy Code authorizes the trustee or debtor in possession to reject or
assume executory contracts or unexpired leases of the debtor, subject to bankruptcy court approval. 1 The concept of rejecting
executory contracts under the Bankruptcy Code is based on the principle that a trustee in bankruptcy or debtor in possession
might opt to renounce title to burdensome property in furtherance of the goal of gaining a fresh start. 2 Section 365 attempts to
balance this bankruptcy objective of successfully reorganizing and rehabilitating the debtor, with the nondebtor counterparty's
right to receive the benefit of its original contractual bargain. 3
Particularly, pursuant to section 365(d)(2) of the Bankruptcy Code, executory contracts, unexpired residential real property
leases, and unexpired personal property leases may generally be assumed or rejected any time before confirmation of the debtor's
plan, absent a court order granting a request by the nondebtor counterparty to shorten such time. 4 There are also specific
rules under section 365(d)(4) of the Bankruptcy Code governing the timing for the assumption or rejection of nonresidential
real property leases in cases in which the debtor is the lessee, which require that assumption or rejection by the debtor-lessee
generally be within 120 days after the date of entry of the order for relief or the date of entry of an order confirming the plan. 5
A question arises when a debtor-lessee is party to agreements that integrate nonresidential real property leases with contracts,
such as franchise agreements. While many franchise agreements are generally considered executory contracts and governed by
the timeframe for assumption or rejection set forth in section 365(d)(2), where there is an integrated executory contract and
nonresidential real property lease, the language of the statute can create a conflict. Specifically, the lack of a specific provision in
the Bankruptcy Code governing the timing for assumption or rejection of integrated executory agreements highlights a tension
in the Bankruptcy Code as to which timeframe should apply. Is a debtor subject to the timing set forth in section 365(d)(2), or
the stricter and more abbreviated timing of section 365(d)(4)?
This question, which has garnered little attention by the courts since the 2005 Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (“BAPCPA”), was most recently addressed by the Court of Appeals for the Seventh Circuit (the “Seventh
Circuit”) in A&F Enterprises, Inc. II v. International House of Pancakes Franchising LLC (In re A&F Enterprises, Inc. II). 6
Specifically, in A&F Enterprises, the Seventh Circuit recognized that there are “powerful arguments” in favor of applying
section 365(d)(2)'s longer timeframe to an integrated agreement. This decision marks the first time a court of appeals has
addressed this question, and is only the second time the issue has ever been addressed in the post-BAPCPA era.
On one hand, application of the broader timeframe in section 365(d)(2) to integrated agreements, as suggested by the
Seventh Circuit, may be viewed as frustrating the Congressional intent of the BAPCPA amendment to section 365(d)(4). That
amendment set a bright line rule limiting the time a debtor-lessee has to assume or reject a nonresidential real property lease.
Now, instead of courts applying the rule provided by section 365(d)(4) enacted by BAPCPA, a debtor-lessee may be subject only
to the section 365(d)(2) requirement that it assume or reject an integrated contract prior to confirmation of its plan. Conversely,
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the application of the shorter timeframe in section 365(d)(4) may frustrate Chapter 11's primary goal of effectuating a successful
reorganization, by requiring a debtor-lessee to assume or reject an entire integrated agreement within a very short time after
commencement of the case. This potentially impacts the debtor's ability to maximize the value of its estate. This issue is further
compounded when franchise agreements are at play, since such agreements often represent a franchisee-debtor's most valuable
asset. If the debtor is compelled to quickly reject the unexpired nonresidential real property lease, the entire integrated agreement
would be terminated if section 365(d)(4) were the applicable provision, and the value of the underlying franchise agreement
would also likely decrease dramatically.
Clearly, there is no easy answer here. Either section 365(d)(2) must be applied to a nonresidential real property lease, or section
365(d)(4) must be applied to an executory contract that would otherwise be governed by section 365(d)(2). Did the Seventh
Circuit in A&F Enterprises get it right?

I. History and Development of Section 365
1. The Bankruptcy Code of 1978
The predecessor to Bankruptcy Code section 365, section 70(b) of the Bankruptcy Act of 1898, as amended in 1938, provided
in part:
The trustee shall assume or reject an executory contract, including an unexpired lease of real property,
within 60 days after the adjudication or within thirty days after the qualification of a trustee, whichever is
later, but the court may for cause shown extend or reduce the time. 7

Under the case law applying the provision of the former Bankruptcy Act, the trustee or the debtor in possession had a
“reasonable” time to decide whether to accept or reject an executory contract or unexpired lease. 8 To implement this, the
Supreme Court subsequently issued Bankruptcy Rule 607, which required court approval for the assumption of executory
contracts and leases, but failed to provide any procedures for the rejection of contracts and leases. 9 As a result of the “confusion
and uncertainty” that arose whenever a bankruptcy case involved executory contracts and unexpired leases, 10 Congress enacted
section 365 in the Bankruptcy Code of 1978. 11
The Bankruptcy Code of 1978 did not prescribe any deadlines for the assumption and rejection of leases and contracts, and the
resulting ambiguity led to various problems. 12 For instance, the extensive time afforded to the debtor in possession oftentimes
led to valuable commercial property being left in a state of partial operation or vacancy, 13 particularly since the debtor in
possession was not required to comply with the terms of the lease during this period of limbo while the trustee had to decide
whether to assume or reject. 14 As a result of the detrimental impact this had on lessors who wanted their bargained for rights
to be respected, lessors lobbied Congress intensely for amendments to the 1978 provisions, which ultimately resulted in the
1984 amendments to the Bankruptcy Code. 15

2. The Bankruptcy Amendments and Federal Judgeship Act of 1984
The Bankruptcy Amendments and Federal Judgeship Act of 1984 enacted section 364(d)(4) in the Bankruptcy Code, setting
forth the timeline for assuming or rejecting unexpired leases of nonresidential real property. 16 The 1984 amendments marked
the first time that Congress distinguished between residential and nonresidential real property. The resulting revisions required
debtors to assume or reject leases of nonresidential real property within 60 days of the bankruptcy petition date, with the option
to obtain an extension from the court for 60 additional days. 17 Despite these amendments made to the Bankruptcy Code in
1984, all other executory contracts and residential real property leases remained subject to the time limits set by section 365(d)
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(2), such that debtors had until the confirmation of a plan to determine whether to assume or reject contracts and leases of
that type. 18
In large part, the amendments, colloquially known as the “Shopping Center Amendments,” 19 differentiated between types of
leases in order to address problems caused by long-term vacancy or partial operation of space by a tenant debtor. Often the
property was located in a shopping center, and if it was operating at partial capacity, or was vacant, there would be a subsequent
reduction in customers who shopped in the neighboring nondebtor tenants' premises during this time. 20 Additionally, the
new, shorter deadline for a debtor-lessee to assume or reject nonresidential real property leases assuaged the cost incurred by
nondebtor landlords that continued to provide services — use of the property, utilities, and security — without current payment
by a debtor-tenant that has not yet decided whether to assume or reject the lease. 21
At the time Congress enacted the amendments, the Bankruptcy Code faced increasing criticism that the Bankruptcy Code had
a debtor bias. Critics argued that debtors had too much control over the reorganization process and could use the bankruptcy
process to drag out a reorganization to the detriment of the creditors. 22 Debtors were perceived as being protected from the
creditors for months, and some bankruptcy judges apparently were willing to extend deadlines without any consequence. 23
Conversely, some bankruptcy courts criticized the 60-day time limit applicable to nonresidential real property leases as a “time
bomb that begins ticking relentlessly and irresistibly” upon entry of the order for relief. 24 Despite the short deadline, the
“cause” requirement necessary to extend the 60-day deadline was “watered down” and was often satisfied upon no more than
a “minimal evidentiary showing by the debtors.” 25

3. The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
In 2005, the Bankruptcy Abuse Prevention and Consumer Protection Act (“BAPCPA”) was enacted into law. BAPCPA provided
for significant revisions to the Bankruptcy Code and, in particular, further amended section 365(d) and the treatment of
unexpired nonresidential real property leases where the debtor is the lessee. 26 Similar to the 1984 amendments, the corporate
restructuring revisions represented a response to caselaw that “interpret[ed] certain key provisions of chapter 11” that “had
become disproportionally pro-debtor, to the detriment of creditors' rights.” 27
The BAPCPA amendment to section 365(d) eschewed judicial discretion in favor of a bright-line rule limiting the time for
assumption or rejection by a debtor-lessee of a nonresidential real property lease. 28 Specifically, BAPCPA amended section
365(d)(4) to increase the initial period in which the trustee or debtor in possession, as the lessee, must assume or reject the
applicable unexpired lease from 60 days to 120 days, but then further restricted the court's power to extend such period for
any additional time. 29 Now, a court may only grant a one time 90-day extension upon a motion by the trustee, the debtor in
possession or the nondebtor lessor evidencing cause. 30 Significantly, BAPCPA did not change section 365(d)(2)'s time periods
for the assumption or rejection of other types of contracts or leases. 31
The BAPCPA amendment to section 365(d)(4) represented a major departure from the pre-BAPCPA version of the statute.
Commentators differed on whether the change to section 365(d)(4) represented a positive move forward for the Bankruptcy
Code. At least one commentator has argued that section 365(d)(4) under BAPCPA strikes “a better balance concerning relations
between retailers and their landlords.” 32 Before BAPCPA, debtors would petition the court continuously for additional time
extensions on nonresidential leases. “[L]andlords were left in limbo as debtors often died a slow and inevitable death” because
debtors were able to continually petition the court for extensions on nonresidential real property leases. 33 However, other
commentators have disagreed, finding that BAPCPA afforded too much power to the landlord lessors, thereby imposing serious
burdens on retailers, consumer debtors, and other small businesses. 34
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II. The Problem of the Integrated Franchise Agreement
The 2005 BAPCPA amendments to the timing requirements for certain unexpired real property leases magnified a conflict in
statutory interpretation that arises in cases in which the debtor is a lessee and franchisee, where nonresidential property leases
are integrated with other contracts (e.g., franchise agreements). The language of section 365(d)(2) provides that debtors may
assume or reject a franchise agreement until confirmation, while the language of section 365(d)(4) is unambiguous that the
debtor-lessee has no more than 210 days 35 to assume or reject the unexpired lease, subject to an extension by a court order for
90 days. Generally, because franchisees are required to assume or reject integrated franchise arrangements in their entirety, it is
difficult for a court to apply the plain language of both Bankruptcy Code section 365(d)(2) and section 365(d)(4). The resulting
question is, therefore, what Bankruptcy Code provision should be applied to an integrated executory contract and unexpired
nonresidential real property lease?

A. In re FPSDA I, LLC
The 2005 BAPCPA amendment to section 365(d)(4) appears to have been eroded at least in part by a 2011 case decided by the
Bankruptcy Court for the Eastern District of New York, In re FPSDA I, LLC (“FPSDA”). That decision highlights the important
question whether the section 365(d)(4) deadlines should apply to nonresidential real property leases that are integrated with
other contracts, most significantly, franchise agreements. 36
FPSDA operated several “quick-serve” restaurant franchises in New York and Maryland. 37 It entered into franchise agreements
and nonresidential real property leases to operate each franchise. 38 Notably, the franchise agreements set forth the location
of the franchise unit, and the franchisees simultaneously entered into various nonresidential real property leases for such
locations. 39 Each lease was subject to the franchise agreement remaining in full force and effect; if the franchise agreement
was terminated, the franchisor could also terminate the lease. 40 After negotiations ended between FPSDA and the franchisors
regarding a potential refinancing of the agreements, FPSDA filed a Chapter 11 petition. Once in bankruptcy, FPSDA sought to
extend the section 365(d)(4) deadline beyond the 90 day extension afforded in section 365(d)(4)(B). 41 FPSDA argued that if
they were compelled to assume or reject the real property leases before making a determination on the franchise agreements,
“then the subsequent breach of any assumed lease will result in substantial additional postpetition administration liabilities”
which would prejudice the debtors' bankruptcy estates and its creditors. 42 When the franchisor objected, FPSDA filed a motion
seeking, in part, a determination that it had until confirmation of a plan to assume or reject the leases pursuant to section 365(d)
(2). 43
The Bankruptcy Court for the Eastern District of New York held that the leases and franchise agreements were integrated, and
therefore, did not need to be assumed or rejected within the short period prescribed by section 365(d)(4). 44 Specifically, the
court ruled that franchisor-landlords lose the protections of section 365(d)(4) when they are parties to executory contracts that
are entirely integrated with underlying leases. 45 Thus, debtors were not bound by the 120/210-day time limit for assumption
or rejection of any such leases, but instead had until confirmation to assume or reject both the contract and the lease, pursuant
to section 365(d)(2). 46
In support of its holding in FPSDA, the court relied on In re Harrison, 47 a pre-BAPCPA case that addressed the applicability
of section 365(d)(2) and section 365(d)(4) 48 to petroleum product franchisees. 49 In Harrison, Shell Oil Company sought to
compel the debtor to surrender two nonresidential real properties covered by leases that were executed contemporaneously with
gas station agreements, because the debtor did not assume or reject the leases within the time provided in section 365(d)(4). 50
The court concluded that the lease and associated petroleum dealer agreement formed one controlling agreement between the
parties, and therefore held that section 365(d)(4) was inapplicable. 51
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The court in FPSDA stated that, while the Harrison court was applying an old version of section 365(d)(4) 52 to a distinct
type of franchising arrangement, 53 the Harrison court's decision ultimately rested on the “integrated nature of the franchise
agreement,” and was therefore applicable to FPSDA. 54
In FPSDA, the purported rationale was that holding otherwise would frustrate the purpose of Chapter 11 by inhibiting a debtor's
opportunity to effectuate a reorganization resulting in a consequent loss of value to the debtors' estate, to the detriment of all the
debtor's creditors. 55 Accordingly, the court concluded it was both reasonable and appropriate that the more generous deadline
set forth in section 365(d)(2) apply to an integrated agreement that is treated as one controlling agreement. 56
While the 1984 and 2005 BAPCPA amendments both sought to mitigate a perceived pro-debtor bias in Chapter 11
reorganizations, the court in FPSDA was concerned that adhering to the timing in section 365(d)(4) would generate the opposite
result. Indeed, the court observed if the section 365(d)(4) deadline were to apply to the franchise-lease agreement, a dual
franchisor and landlord would have “superior power” to determine the course and outcome of the debtor's reorganization by
forcing the debtor to prematurely decide whether to assume or reject an integrated franchise arrangement simply by refusing
to extend the time. 57 Additionally, the court noted that because the franchise agreements represented the most valuable assets
of the bankruptcy estate, the section 365(d)(4) deadline would serve the interests of the franchisor, which would not benefit
any of the debtor's other creditors. 58 Finally, the court also noted that an assumption of the lease would necessarily require the
debtor to cure all defaults under the franchise agreement, turning the franchisor-landlord's unsecured claims into postpetition
administrative expenses. 59 This too would give the franchisor great power and advantage over similarly situated unsecured
creditors. 60
Notably, the FPSDA court stated explicitly that its decision applied only to the leases directly linked to a franchise agreement.

B. In re A&F Enterprises, Inc. II
On February 7, 2014, in In re A&F Enterprises, Inc. II, 61 the Seventh Circuit addressed this question whether section 365(d)
(2) or section 365(d)(4) is applicable to an integrated executory contract and unexpired nonresidential real property lease. As
noted above, this decision marks the first time a court of appeals has addressed this question, and is only the second time the
issue has ever even been addressed in the post-BAPCPA era.
A&F Enterprises was a Chapter 11 debtor (“A&F”) that managed and operated several International House of Pancakes
(“IHOP”) franchises. 62 To operate the IHOP franchises, A&F entered into franchise agreements and corresponding building
and equipment leases 63 all of which contained cross-default provisions. 64 A&F was only allowed to use the leased buildings
for IHOP restaurants and was not allowed to assign the leases to any third parties. 65 A&F was also prohibited from assuming
the franchise contracts without assuming the leases, because the franchise agreements automatically expire if A&F lost the
right to occupy the leased buildings. 66
While the parties agreed on the general effects of this arrangement, they disputed whether the agreements should be viewed as a
single integrated contract or as separate-but-interrelated contracts. 67 As a result, both the franchise agreement and underlying
lease must be assumed or rejected together. 68
IHOP took the position that A&F did not assume the leases within 120 days after the entry of the order for relief, in accordance
with section 365(d)(4), and that since A&F did not to seek any extensions of such allotted timeframe under the Bankruptcy
Code 69 the leases were deemed rejected by A&F upon the expiration of the 120-day period. 70 However, A&F maintained
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that the leases were part of a “larger franchise arrangement” and, therefore, that the “more generous” requirements of section
365(d)(2) applied to the agreements at issue. 71
The parties litigated the issue in the Bankruptcy Court for the Northern District of Illinois, and the franchisor-lessor IHOP
prevailed on the merits in that court. 72 The Bankruptcy Court deemed the leases rejected and the franchise agreements expired
upon the expiration of the 120-day period pursuant to section 364(d)(4). 73 A&F appealed the decision to the District Court for
the Northern District of Illinois and sought a stay pending appeal of the order that deemed the leases rejected. 74 A stay was
denied by both courts on the basis that there were no exceptions for “leases tied to franchises” and, therefore, A&F was unlikely
to succeed on the merits. 75 A&F subsequently filed an appeal to the Seventh Circuit seeking review of the District Court's
order denying the stay and moved for an emergency stay. Notably, the issue before the Seventh Circuit was not whether section
365(d)(2) or section 365(d)(4) applied specifically to the agreements at issue but, rather, whether the District Court order that
A&F's leases were deemed rejected should be stayed pending appeal. 76
In deciding whether to grant the stay, the Seventh Circuit analyzed A&F's likelihood for success on the merits and, in so
doing, provided some insight into the application of section 365(d) to integrated franchisor-franchisee contractual arrangements.
Ultimately, the Seventh Circuit held that the stay should be allowed because A&F demonstrated a likelihood of success on
the merits and because the potential harm to A&F, if the stay was denied, outweighed the potential harm to IHOP if the stay
was granted. 77 The Seventh Circuit stated that if the franchise agreement and underlying lease were distinct contracts, section
365(d)(2) and section 365(d)(4) would be applied to each, respectively. 78 However, upon recognizing that the agreements
were “inseparable,” one time limit or the other would control both. 79 The Seventh Circuit recognized that one result “permits
something the [Bankruptcy] [C]ode forbids (assuming a lease beyond 120 days) while the other result prevents something the
[Bankruptcy] [C]ode permits (assuming a franchise agreement beyond 120 days).” 80 The Seventh Circuit ultimately concluded
that “[t]his is a distinction without a difference, however, because a legal entitlement is lost either way: Either franchisees lose
the right to assume franchise agreements at any time before confirmation of a plan, or lessors lose the right to have their leases
assumed or rejected within 120 days.” 81
The Seventh Circuit was “provisionally persuaded,” pending further briefing, that A&F's argument that section 365(d)(2) should
be applied to the integrated contracts at issue had “substantial merit” because the premise behind Chapter 11 reorganization is
to give debtors a full opportunity to reorganize, and provisions that limit the opportunity to do so, such as section 365(d)(4), are
the exception. 82 The Seventh Circuit also referred to the In re FPSDA decision that held on “nearly identical facts” that section
365(d)(4) was inapplicable to “a lease that is so tightly connected to a franchise agreement.” 83 Notably, the Seventh Circuit
recognized that the question at hand did “not have a clear-cut answer” and, consequently, it was forced to rest its decision on
whether to grant the stay primarily on the balance of potential harms. Ultimately, the Seventh Circuit was persuaded that A&F
had “more to lose” than IHOP and entered a stay pending final disposition of A&F's appeal. 84

III. The Impact on Bankruptcy Policy and Goals
The courts in both FPSDA and A&F Enterprises interpreted and applied the Bankruptcy Code to a particular set of facts that
BAPCPA seemingly may not have contemplated. The results may be viewed by some practitioners as somewhat awkward in
that they arguably weaken the timing requirements for nonresidential real property leases under section 365(d)(4). 85 As both
courts noted, holding the debtors to section 365(d)(4)'s earlier deadline would have had a deleterious effect on the respective
debtor's abilities to successfully reorganize. Nevertheless, it remains troubling to some that the current relationship between
sections 365(d)(2) and (d)(4), and their application in cases such as FPSDA and A&F Enterprises, obfuscates important policy
goals of the Bankruptcy Code in the post-BAPCPA era. It is axiomatic that the purpose of Chapter 11 is to provide the debtor
with an opportunity to effectuate a successful reorganization and obtain a recovery for the benefit of all the debtor's creditors. 86
If a debtor is required to assume or reject an integrated contract pursuant to the shorter period in section 365(d)(4), the ability for
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such debtor to reorganize may be hindered 87 and recovery for the debtor's creditors other than the franchisor may consequently
be diminished. The franchise agreements in FPSDA and A&F Enterprises required that the franchise be operated at a specific
location identified in the lease, and that if the underlying lease agreement was deemed rejected pursuant to section 365(d)(4),
the franchise agreements “would be worthless.” 88 Additionally, if the time frame in section 365(d)(4) was applicable to the
unexpired lease, a debtor ostensibly would be required to assume or reject the franchise agreement prematurely and perhaps
before it even has a full opportunity to attempt to reorganize its business and re-negotiate with its creditors.
Moreover, the BAPCPA amendments to section 365(d) intended to provide clarity, consistency, and predictability to
reorganization proceedings. Indeed, Congress's intention was to establish a rules-based framework for the treatment of
nonresidential real property leases. 89 The act's bright-line rules regarding the assumption or rejection of unexpired leases under
section 365(d)(4) were intended to limit judicial deference or “interference” with the Chapter 11 process. 90 However, in the
context of franchisee reorganizations, Congress's intent can be viewed as frustrated because courts are now required to make
“value based judgments” 91 based on ideas of equity and fairness. 92
FPSDA and A&F Enterprises highlight the uncertainty that continues to exist when a franchisee seeks to reorganize in a
Chapter 11 case. 93 In instances where a franchisee subject to an integrated franchise arrangement files a Chapter 11 petition,
it is common for the franchise agreements to be the franchisee-debtor's most important assets. 94 Consequently, rights of the
creditors and parties-in-interest to such reorganization efforts could be significantly affected by a requirement that the debtor
assume or reject the entire integrated agreement as required by section 365(d)(4). While the Seventh Circuit has provided some
insight as to how a higher court may address the question whether the longer deadlines for assumption and rejection contained in
section 365(d)(2) should apply to integrated agreements, in the absence of clear statutory authority or a decision on the merits,
judges will continue to navigate through statutory language.
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