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The Strengths of Rights of First Refusal

By Steven M. Herman
Partner | Real Estate

By Jose Oropeza
Associate | Real Estate

On March 30, 2022, the New York State Supreme Court, New York County (the
“Court”) decided in Times Square JV LLC v. Walber Broadway LLC[1] that a ground
lease-tenant that is in default under the ground lease for failure to pay the landlord
rent does not per se invalidate the tenant’s right of first refusal under the lease to
purchase from landlord the land on which the leased premises is situated. 

The Crowne Plaza Hotel in Times Square, located at 1605 Broadway, New York,
New York (the “Hotel”) was originally constructed in 1987[2]. The Hotel, a flagship
of the InterCon�nental Hotels Group’s Crowne Plaza brand, contains 795 hotel
rooms and is located in a building that is approximately 843,000 square feet of
mixed-use property. The en�re building was built on a parcel of land that is
approximately 41,000 square feet in the aggregate, of which the por�on of land
the Hotel was situated totaled approximately 11,000 square feet (the “Premises”)
and was owned by Walber Broadway LLC, a New York limited liability company (the
“Landlord”). Times Square JV LLC, a Delaware limited liability company (the
“Tenant”) owned a fee interest in the remainder of said land, which totaled
approximately 30,000 square feet.[3] Tenant’s and Landlord’s rights and obliga�ons
vis-à-vis the Premises were governed by that certain lease agreement, dated
March 1, 1987, between Landlord, as successor-landlord, and Tenant, as successor-
tenant[4] (the “Lease”).

Under the Lease, Tenant had a right of first refusal (“ROFR”) to purchase the
Premises if Landlord decided to offer the Premises for sale[5]. That is, if Landlord
decided to market the Premises, then Landlord was required under the Lease to
no�fy Tenant by delivering to Tenant a proposed purchase and sale agreement
with the terms under which Landlord would be willing to sell the Premises (such
no�ce, the “ROFR No�ce”). If Tenant agreed to the terms of the ROFR No�ce, then
Tenant would exercise its ROFR by delivering to Landlord the executed purchase
and sale agreement within 15 business days from the date of such ROFR No�ce
and concurrently paying Landlord the applicable purchase price deposit[6].

In 2018, Tenant and its affiliated-opera�ng company (the “Hotel Lessee”) entered
into a mortgage loan agreement with certain lenders (collec�vely, the “Mortgage
Lender”), pursuant to which Tenant and Hotel Lessee received a loan in the
amount of up to $80,000,000.00 (the “Mortgage Loan”). Separately, the Tenant’s
and Hotel Lessee’s respec�ve parent en��es (collec�vely, the “Mezz Borrower”)
entered into a mezzanine loan agreement with certain mezzanine lenders
(collec�vely, the “Mezz Lender”), pursuant to which Mezz Borrower received a
mezzanine loan of up to $80,000,000.00 (the “Mezz Loan”) secured by, among
other things, a pledge agreement that gave Mezz Lender a security interest in and
lien on all of Mezz Borrower’s rights and op�ons in Tenant. Under said mezzanine
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loan agreement, a default by Tenant and Hotel Lessee under the Mortgage Loan
cons�tuted an immediate event of default under the Mezz Loan.

In March 2020, local and federal COVID-19 mandates ceased all Hotel opera�ons,
which in turn resulted in the Hotel genera�ng no revenue. Proclaiming to have
suffered financial hardship resul�ng from such COVID-19 shutdowns, Tenant
ceased paying rent to Landlord as of December 2020 and thereby defaulted under
the Lease for failing to pay amounts then due and owing thereunder. Furthermore,
in June 2020, Tenant and Hotel Lessee failed to pay Mortgage Lender the full
principal amount then due and owing under the Mortgage Loan on its maturity
date. Such default under the Mortgage Loan automa�cally triggered a default
under the Mezz Loan, which resulted in Mezz Lender exercising its right to control
Tenant pursuant to the mezzanine loan agreement.

Subsequently, Landlord entered into an agreement with 1601 Broadway LLC, a
Delaware limited liability company (“1601 Broadway”) for the purchase and sale of
the Premises on August 25, 2021. On August 26, 2021, Landlord delivered to
Tenant a ROFR No�ce, together with a proposed purchase and sale agreement
(“PSA”), and offered Tenant the opportunity to purchase the Premises for
$121,000,000.00, payable as a $30,000,000.00 deposit due at contract signing with
the remainder due at closing[7]. On September 1, 2021, Tenant delivered to
Landlord the executed PSA and wired the required contract deposit in accordance
with the ROFR No�ce. On September 3, 2021, Landlord informed Tenant in wri�ng
that Tenant’s acceptance of the ROFR No�ce was purportedly invalid because of
Tenant’s ostensible failure to disclose its corporate structure and to prove that its
signatory was authorized to bind Tenant under the PSA.

On September 16, 2021, Tenant brought an ac�on against Landlord for breach of
contract, claiming that Landlord breached its contractual obliga�ons under the
Lease by selling the Premises to 1601 Broadway despite Tenant’s adequate
acceptance of the relevant ROFR No�ce. Tenant subsequently mo�oned for the
Court to grant summary judgment.

The Court granted Tenant’s summary judgment mo�on and held that, as a ma�er
of law, Landlord breached the terms of the Lease by effec�ng the sale of the
Premises to 1601 Broadway a�er Tenant properly exercised its right of first refusal
to purchase the Premises in accordance with the Lease. In so deciding, the Court
held that, where there was no genuine dispute of any material fact in ques�on and
viewing all undisputed facts in a light most favorable to Landlord, Tenant’s failure
to pay Landlord the Tenant’s monetary obliga�ons due under the Lease alone did
not bar Tenant from exercising its ROFR in accordance with the Lease and was not
disposi�ve in rendering Tenant’s ability to purchase the Premises under the terms
of the ROFR No�ce, a material issue of fact that would preclude summary
judgment.

This case evidences the powerful nature of rights of first refusal, ostensibly
enforceable regardless of a material default under the underlying document in
which the ROFR is contained.

 

[1] Times Square JV LLC v. Walber Broadway LLC, 655450/2021.



[2] h�ps://nypost.com/2022/02/16/crowne-plaza-hotel-in-�mes-square-
entangled-in-legal-ba�le/.

[3] Amended Verified Complaint dated October 18, 2021, Index No. 655450/2021
(Dkt No. 65).

[4] Tenant was the successor-in-interest to the original tenant, Broadway 48th-49th
Street LLC, by that certain Assignment and Assump�on of Lease, dated as of March
9, 2020, and Assignment and Assump�on of Ground Lease, dated as of November
21, 2006.

[5] Lease § 24.01(a).

[6] Lease § 24.01(a).

[7] Amended Verified Complaint, ¶ 37, p. 13.
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Sustainability-Linked Loans Series, Part 2 – The Sustainability-
Linked Loans Principles

By William Lo
Associate | Real Estate

By Carl Hey
Associate | Real Estate

In our May edi�on of REF News and Views, we provided an introduc�on to
sustainability-linked loans (“SLLs”). As a reminder, SLLs emerged alongside green
loans as a result of the movement towards greater awareness and improving
environmentally and socially beneficial outcomes in the way corporates and
lenders effect their lending, investment and other business decisions. Whilst green
loans and SLLs are similar in their macro-mission towards environmental and social
sustainability, there are some important differences in their approach.

In this next ar�cle in our Sustainability-Linked Loans Series, we further explore this
growing field by introducing and outlining the Sustainability-Linked Loan Principles
(“SLLP”) and the SLLP core components.

Sustainability-Linked Loan Principles

In a joint ini�a�ve between the Loan Market Associa�on (“LMA”), the Asia Pacific
Loan Market Associa�on and the Loan Syndica�ons and Trading Associa�on, the
SLLP were published to provide a framework of principles to help market
par�cipants understand and iden�fy the key components in establishing
sustainability-linked loans. SLLP was first published in March 2019, and is
periodically reviewed and updated, with the latest version being published on 31
March 2022.

By providing a set of guiding principles, its ambi�on is to help facilitate and support
environmentally and socially sustainable economic ac�vity and growth, and to
promote sustainable development more generally. It achieves this by seeking to
address the following issues:

1. the advantages of entering into a SLL;
2. who can par�cipate in a SLL;
3. the differences between a SLL and a green loan; and
4. documenta�on issues for SLLs.

As touched upon above, in March 2020 (and later updated in August 2021), the
LMA also published a glossary of terms applicable to SLLs, providing an
alphabe�cal list of terms and concepts that are relevant to SLLs. It is advised that
this is read in conjunc�on with the SLLPs, as several terms and key concepts
applicable to sustainable lending are explained in more detail here.

SLLP – Core Principles

The SLLP core principles are to encourage that the borrower of a SLL should:
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1. clearly communicate to its lenders its ra�onale for the selec�on of its key
performance indicators (“KPI”) (i.e., relevance and materiality) and the
mo�va�on for the sustainability performance targets (“SPT”) (i.e., ambi�on
level, consistency with overall sustainability objec�ves as set out in its
sustainability strategy, benchmarking approach and how the borrower
intends to reach such SPTs);

2. posi�on this informa�on within the context of their overarching objec�ves,
strategy, policy and/or processes rela�ng to sustainability; and

3. disclose to lenders any sustainability standards or cer�fica�ons to which
they are seeking to conform.

SLLP – Core Components

The SLLP also set out a framework, enabling all market par�cipants to clearly
understand the characteris�cs of a SLL. The framework is based around five core
components:

1. Selec�on of KPIs

The KPIs selected by the borrower should be clearly defined and relevant,
core and material to the borrower’s business, and of high strategic
importance to its future opera�ons. Each KPI should be measurable or
quan�fiable on a consistent methodological basis, and capable of being
benchmarked against an industry standard where feasible.

The Appendix to the SLLPs contains a list of some common categories of
KPIs, with an example of the improvements this category might seek to
measure.

2. Calibra�on of SPTs

The process for calibra�on of the SPTs per KPI is key to the structuring of
SLLs. The SPTs are an expression of the level of ambi�on the borrower is
willing to commit to (i.e., represen�ng a material improvement in the
relevant KPI and going beyond a business-as-usual trajectory). The SPTs
should be set in good faith and remain relevant (as long as they apply)
throughout the life of the loan.

3. Loan Characteris�cs

A key characteris�c of a SLL is that an economic outcome is linked to
whether the selected pre-defined SPTs are met. A common example is the
margin under the relevant loan agreement may be reduced where the
borrower sa�sfies a pre-determined SPT as measured by the pre-determined
KPIs.

4. Repor�ng progress against SPTs

Borrowers should report at least once per year with up-to-date informa�on
sufficient to allow lenders to monitor progress and confirm that targets
remain ambi�ous and relevant to the borrower’s business.

Given transparency is of par�cular value in this SLLP market, where possible
borrowers should be encouraged to publicly report the underlying



calcula�ons and methodologies (such as in a borrower’s integrated annual
report or sustainability report).

5. Verifica�on

Borrowers must obtain independent external verifica�on of their
performance level for each SPT at least once a year (for example, by
auditors, environmental consultants or independent ra�ngs agencies).

It should be noted, however, that whilst the SLLP are recommended guidelines,
they are currently s�ll voluntary and are expected to be applied on a deal-by-deal
basis depending on the underlying characteris�cs of the transac�on.

In the next ar�cle in this Sustainability-Linked Loans Series, we will dive deeper into
the five core components.



Recent Transac�ons

Here is a rundown of some of Cadwalader's recent work on behalf of clients.

Represented the lender in connec�on with the origina�on of a revolving
credit facility in the amount of $150 million, subject to increase up to $250
million, for the financing of mul�family proper�es.

Represented the lender in connec�on with a $36 million acquisi�on loan of a
medical office center in Maryland alongside a parallel preferred equity
investment.

 


