Update on New EB-5 Regula ons
By Steven M. Herman
Partner | Real Estate
By David Sheps
Associate | Real Estate
On July 24, 2019, the U.S. Ci zenship and Immigra on Services (“USCIS”) published
a new rule with respect to the EB-5 Immigrant Investor Program (the “Program”).
Congress created the Program, as part of the Immigra on Act of 1990, to facilitate
the crea on of jobs during a recession when banks were reluctant to make
construc on loans. By oﬀering lawful permanent resident status through the
issuance of green cards, the Program provides a pathway to ci zenship for foreign
investors who make signiﬁcant investments in new commercial enterprises that
create at least 10 full- me jobs. While investors are eligible for the Program for
investment in enterprises in any loca on in the United States, investments in
certain areas, such as rural or high-unemployment areas which are deemed to be
“Targeted Employment Areas” (or “TEAs”), allow investors to reap the beneﬁts of
the Program for a signiﬁcantly smaller investment.
Investments of capital into a new commercial enterprise can be made either as an
equity purchase or a loan. In the equity purchase op on, which is the simpler
op on, the investor contributes capital directly into the job-crea ng project and, in
turn, becomes an equity owner of the project. The loan op on, however,
necessitates an addi onal step because the USCIS requires that the investor’s
money be “at risk” throughout the immigra on process and, therefore, the capital
must be ini ally provided as equity, and not as a loan, to the job-crea ng project.
To sa sfy this requirement, the investor makes an equity contribu on to an EB-5
fund, which, in turn, lends the money to the job-crea ng project. Although more
cumbersome, the loan op on is the preferred op on of most investors as it oﬀers a
clear path to exit at the me of the loan’s maturity.
Although cri cs, ci ng widespread abuse and allega ons of gerrymandering of
TEAs, have advocated for change to the Program for many years, the new rule is
the ﬁrst signiﬁcant revision to the Program since 1993. In an eﬀort to allow for a
more fair and consistent process, and to alleviate the risk of gerrymandering, the
USCIS eliminated states’ ability to designate certain geographic subdivisions as high
unemployment areas. Instead, the Department of Homeland Security (of which

USCIS is a part) will be the sole decision maker as to the designa on of TEAs and
will follow a uniform but more strict standard. More importantly, however, the new
rule raises the threshold investment amount needed to qualify for the Program by
80%. Previously, to be eligible for a green card, applicants were required to invest
either $1,000,000 in a non-needy area or $500,000 in a TEA. Under the new rule,
the minimum requirement was increased to reﬂect the rate of inﬂa on since the
Program’s crea on in 1990 to $1,800,000 for a non-needy area and $900,000 for a
TEA, with such amounts automa cally adjus ng for inﬂa on every ﬁve years.
As the new rule went into eﬀect on November 21, 2019, we can’t yet be certain
how it will aﬀect the market. However, the new standards for TEAs will likely
reduce the number of eligible projects in major metropolitan markets, and the new
threshold amount will require developers to work harder to raise capital from a
smaller pool of investors who can aﬀord to make the larger investment. Foreign
investors may divert funds to other countries with less stringent investment
requirements. As this source of alterna ve lending may dry up, developers may
need to turn to more tradi onal lending sources to fund larger por ons of their
projects. Banks may need to decide if they are willing to increase leverage, and
developers may be forced to inject more equity into their projects.
Despite these new hurdles, many industry analysts believe that the market will
absorb the price increase. Over the past number of years, demand for the EB-5
visas has far exceeded the yearly alloca on, and as such, a decrease in the number
of applicants may not cause a decrease in overall investment. With the increased
investment threshold, developers can raise the same amount of capital they
previously raised, but from fewer investors. While the increased investment
threshold and stricter designa on guidelines will surely keep some investors from
taking advantage of the Program, only me will tell if these changes will be
beneﬁcial or cause a widespread change to funding in the market.

