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The New York Court of Appeals’ (the “Court”) decision In the Matter of The Coalition for Fairness in Soho and Noho,
Inc., et al., Respondents, v. City of New York, et al., keeps New York’s (the “City”) land use regime from being swept
into the expanding pull of Koontz, Sheetz and the modern unconstitutional conditions doctrine. The case concerns a
$100 per square foot Arts Fund fee imposed as a precondition to converting Joint Living Work Quarters for Artists
(“JLWQA”) into unrestricted residential units (an optional pathway created by the City’s 2021 rezoning of SoHo and
NoHo). Petitioners argued that the fee was a monetary exaction subject to Nollan/Dolan scrutiny. The Court rejected
that framing at the outset, holding that the petitioners, “do not have a compensable property interest within the
meaning of the Takings Clause,” and that the fee therefore, “does not constitute a taking.” The opinion evinces the
Courts desire to prevent the Takings Clause from overriding routine zoning mechanisms.

The JLWQA designation, which was created in 1971 to legalize artist live/work occupancy in industrial lofts, “runs with
the property” and restricts residential use to certified artists. Over the years, the neighborhoods transformed into some
of the most expensive real estate in the city and non artists increasingly occupied JLWQA units. The City granted
limited amnesties in 1986 and again in 2022, but the underlying designation remained intact. By 2022, nearly all
JLWQA units were occupied by non conforming residents and artist certification had dwindled to a handful of approvals
per year. Against this backdrop, the City adopted a rezoning plan that preserved existing JLWQA designations but
created an optional pathway for owners to convert their units to unrestricted residential use by paying a one time fee,
equal to $100.00 per square foot of floor space to be converted, into an Arts Fund administered by the Department of
Cultural Affairs. Conversion is voluntary and owners may continue to occupy their units under existing JLWQA rules
without paying the fee.

Petitioners challenged the fee as an unconstitutional condition and an uncompensated taking. The New York Supreme
Court dismissed the petition; the New York Appellate Division reversed, holding that the fee was a permit condition
subject to Nollan/Dolan and that it failed both the, “essential nexus” and, “rough proportionality” prongs. The Court of
Appeals reversed, but not on the basis of a nexus or proportionality analysis. Instead, the majority resolved the case at
the predicate stage, concluding that petitioners had not identified any property interest that the Takings Clause
protects. The opinion emphasizes that the protected interest is the restricted JLWQA unit itself, not the opportunity to
exchange that restricted interest for a more valuable one. As the Court explained, “the newly granted opportunity to
transform the essential nature of a restricted JLWQA unit into a different, unrestricted interest is not in itself a property
interest.” Petitioners, “knowingly assumed” a restricted property interest and seeking to replace that interest with a
fundamentally different one does not create a constitutional entitlement to do so without conditions.

The majority’s analysis of Koontz is similarly narrow. The Court rejected the argument that any monetary condition
attached to a land use permit automatically triggers Nollan/Dolan scrutiny, reading Koontz as limited to monetary
demands offered, “in lieu of” a property interest that would otherwise constitute a per se taking. The fee here, the Court
reasoned, is a standalone monetary charge tied to an optional regulatory benefit, not a substitute for an easement or
other property interest. The City could not, “take” anything through eminent domain to enable conversion; thus, the fee
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does not implicate the core concerns of Nollan/Dolan. The opinion’s emphasis on this point echoes the broader judicial
hesitation to treat every land use related fee as a potential exaction. Relying on Justice Sotomayor’s concurrence in
Sheetz, the Court underscored that Nollan/Dolan applies only if the condition would be a compensable taking outside
the permitting context. Because the fee would not be, heightened scrutiny is unnecessary.

Judge Halligan concurred in the result but rejected the majority’s reasoning that petitioners lack a compensable
property interest. In her view, the fee survives only because it is not the type of monetary exaction covered by Koontz
and any constitutional challenge to the fee would lie in due process, not takings. Her concurrence reflects a narrower
reading of Koontz that avoids sweeping ordinary permit fees into Nollan/Dolan scrutiny. She also acknowledged that
the dissent’s reading of Koontz, “has some merit, and it may well eventually prevail,” signaling that the doctrinal debate
is far from settled.

Judge Garcia’s dissent, by contrast, reads Koontz broadly and treats the Arts Fund fee as a textbook monetary
exaction. In his view, the fee is, “a monetary exaction demanded from a real property owner, linked to a specific,
identifiable property interest, in exchange for a governmental benefit tied to their property,” and therefore squarely
within Koontz. He emphasized that Koontz applies to monetary conditions regardless of whether they substitute for a
physical taking and that Sheetz confirms that legislatively imposed conditions are not exempt from Nollan/Dolan. The
dissent underscored that the City identified no harm caused by conversion and no evidence that the fee mitigates any
impact on artists. In his view, the fee fails both Nollan’s nexus requirement and Dolan’s proportionality requirement.
The dissent’s framing, particularly its emphasis on the absence of any demonstrated harm to the artist community,
tracks the way exactions litigators have been positioning similar cases as vehicles for clarifying the scope of monetary
exactions after Koontz and Sheetz.

The decision provides meaningful guidance for municipalities structuring conversion or legalization programs. Optional
pathways that allow owners to exchange a restricted property interest for a more valuable one, accompanied by a fee,
are unlikely to be treated as takings so long as the underlying restricted estate remains intact, conversion is voluntary
and the fee does not function as a substitute for a property transfer. The Court’s distinction between standalone
monetary fees and monetary exactions that substitute for property interests reinforces that Nollan/Dolan remains a
targeted doctrine, not a general constraint on land use fees. At the same time, the dissent’s broad reading of
Koontz and its insistence that the fee is an, “extortionate demand” prohibited by the unconstitutional conditions
doctrine, signals continued litigation risk where fees are tied to land use approvals. The Court’s opinion narrows the
circumstances under which monetary conditions trigger heightened scrutiny, but the debate over the scope of monetary
exactions is far from settled and the case fits comfortably within the set of disputes that observers view as potential
vehicles for further clarification.


