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In entering into a fund financing, both the Lender and the Fund have expectations that the relationship will be a
success. The Lender is appreciative of the association, and the Fund is confident in its ability to raise capital, invest
and pay back any borrowings as and when due under the credit documents with the Lender. But what happens when
things are not working out and the investment manager/management company needs to operate?

Most credit agreements contain a provision that if there is a potential default or event of default or if a mandatory
prepayment is triggered (collectively, a “Cash Control Event”), no credit party may make any payments or advances of
any kind, directly or indirectly, on any debts and liabilities to any other credit party, any investor or the investment
manager, whether then existing or thereafter arising, and whether direct, indirect, several, joint and several or
otherwise, and howsoever evidenced or created (collectively, the “Other Claims”). Furthermore, all Other Claims,
together with all liens on assets securing the payment of all or any portion of the Other Claims, shall at all times during
the continuance of a Cash Control Event be subordinated to, and junior in right and in payment to the obligations under
the credit facility, and all liens on assets securing all or any portion of the obligations under the credit facility. The
majority of credit agreements provide that each credit party agrees at the time of execution of the credit agreement to
take such actions as are necessary to provide for such subordination between it and any other credit party, inter se,
including to include provisions for such subordination in the documents evidencing the Other Claims should a Cash
Control Event occur. The investment manager would also be asked to acknowledge and agree upfont that, at any time
a Cash Control Event has occurred and is continuing, the payment of any and all management or other fees due and
owing to it from any credit party shall be subordinated to, and junior in right and in payment to, the obligations under
the credit facility.

From a lender standpoint, the inherent issues that exist upon the occurrence of a Cash Control Event necessitate that
the Fund be prohibited from allowing cash to exit the Lender’s grip on the collateral account(s). The Fund, on the other
hand, is concerned that it is unable to pay management fees to the investment manager. In turn, the investment
manager is concerned that it has obligations to employees, leases for office space and other general expenses. These
competing fears create a predictable tension that many Funds want to address at the time they enter into a credit
facility. It is then that the Lender’s goal of repayment and the request from the Fund to “keep the lights on” at the
investment manager-level becomes a balancing act. A Fund without the ability to pay overhead is arguably less viable
to operate in a manner that will lead to the repayment of amounts owed the Lender. A Fund that is without the hardship
of a restriction on payments is less motivated to set things straight under the credit facility.

Under certain circumstances, the Lender may be willing to allow a prescribed amount of management fees to be paid,
but there must be parameters. The Lender, of course, wants the issue causing the block of payments to be resolved
quickly. If the amount of management fees that can be paid is set too high, where is the incentive to correct the
underlying issue? The Fund, in contrast, desires that the flow of management fees be at a level where there is no
disruption while it works to end the root cause of the Cash Control Event. This balance necessitates conversations
over creative solutions.

Many lenders take the view that there should be no outstanding obligations under the credit facility if a payment of
management fees is to be allowed. Certainly, if an Event of Default causing the Cash Control Event relates to the
failure of the Fund to make payments or arises from a bankruptcy proceeding, the ability to pay management fees
should be off the table. There is a compelling argument that no payments should be allowed if the Cash Control Event
is the result of the General Partner not funding capital contributions when due. This is an action within the Fund’s
control and a General Partner missing a payment sounds alarm bells that the underlying problems may be of a serious
nature. Furthermore, the fees being paid should represent fees for regular, ordinary course asset management
activities and should not be in the nature of performance fees, incentive fees or fees that represent or constitute any
carried interest. The exact amount of management fees that are permitted is a bit of a business call. In general, it
should keep with the theme of incentivizing a resolution of the underlying issue and only be in an amount that will allow
the Fund to operate. That amount obviously varies based on the size of the investment manager and the underlying
Fund. Consideration should also be made to whether the investment manager is receiving management fees from
Funds outside the credit facility that can assist in its operational costs.
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So much of fund finance is about the relationship between the Lender and the Fund. A relationship where both sides at
some level want the other to be happy. There may be bumps along the way and arguments over whose turn it is to
compromise. But, in the end, both sides must be willing to think of solutions to keep the relationship intact and
successful. Fund finance certainly does not equate to the meaning behind Valentine’s Day, but the principles of
Valentine’s Day (let’'s work together) play a strong role in keeping the payments flowing to both the Lender and to the
investment manager during times of distress.

Happy Valentine’s Day to all!
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Cadwalader is adding leading UK fund finance lawyers Bronwen Jones, Douglas Murning and Matthew Worth as
partners in the firm’s London office.

“We’'re thrilled to welcome Bron, Doug and Matt to our firm,” said Cadwalader Managing Partner Pat Quinn. “Their
reputation as leading fund finance lawyers in Europe, coupled with their related strengths in leveraged finance, private
credit, special situations and restructuring, make this team a highly versatile addition to our growing London practice.”

Wes Misson, head of Cadwalader’s Fund Finance practice, added “The arrival of Bron, Doug and Matt reinforces our
commitment to providing best-in-class, transatlantic legal advice and deal execution capabilities for our clients. An
evolving global fund finance market requires a dedicated full-service approach. We’re the only firm that has it, and our
new partners’ related multidisciplinary debt experience makes our formidable London team even stronger.”

Read more here.
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Fund Fanatics Features Jennifer Carnithan Choi
February 14, 2025

Join Scott Aleali, Head of Private Equity Finance at Citizens Bank, and Jeff Maier, Senior Managing Director - Private
Equity Finance at Citizens Bank, with special guest Jennifer Carnithan Choi, CEO for the Institutional Limited Partners
Association.

From fund finance, fundraising, and banking relationships to spa culture and a cappella, this episode dives into a little
bit of everything!

Watch here.
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2025 Global Symposium
February 14, 2025
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GLOBAL FUND FINANCE SYMPOSIUM
FEBRUARY 24-27, 2025 | FONTAINEBLEAU MIAMI BEACH

Cadwalader is proud to be a Diamond Sponsor of the 14th Annual Global Fund Finance Symposium, which is just
weeks away! The event takes place February 24-27 at the Fontainebleau Miami Beach.

FFA is delighted to introduce the fantastic lineup of keynote speakers, beginning with Joel Holsinger; Partner, Portfolio
Manager and Co-Head of Alternative Credit in the Ares Credit Group. Tuesday morning will feature a Fireside Chat with
Willy Walker; Chairman and CEO of Walker & Dunlop and Michelle Herrick; Head of Commercial Real Estate at
JPMorgan Chase, followed by another Fireside Chat with Helen Quick; Director of Capital Markets, at the Office of
Strategic Capital, United States Department of Defense, and Dyan Gibbens; Senior Advisor at Defense Advanced
Research Projects Agency (DARPA).

Wednesday is also going to be packed with fantastic fireside chats, featuring Yann Robard; Managing Partner at
Dawson, and Divesh Makan; Founding Partner at ICONIQ Capital. The day will wrap up the conference sessions
hearing from actor, producer and entrepreneur, Ryan Reynolds. These are all sessions that you won't want to miss!

Details

February 24 - February 27, 2025

Fontainebleau Miami Beach

4441 Collins Ave.

Miami Beach, FL 33140

Full Agenda: 2025 Global Symposium Agenda

Register here.
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Fund Finance Hiring
February 14, 2025

Here is who's hiring in Fund Finance:

Pantheon is seeking an a Capital Markets Associate in London to support their global debt and FX operations,
ensuring optimal management of financial exposures while delivering value to clients. Learn more here.

Standard Chartered is seeking an Executive Director, Fund Finance in New York to maximize customer profitability
from FI relationships, originate, lead, structure, execute and distribute fund finance transactions including but not
limited to (i) Fund level subscription financing (ii) Fund level NAV financing (iii) GP financing. Learn more here.

Barings is seeking an Director, Portfolio Finance. This Director role will be responsible for the evaluation, diligence and
investment thesis, and on-going monitoring of a portfolio of fund finance investments, including private debt, made by
Barings’ Portfolio Finance team. Learn more here.

Fitch Ratings is seeking an Director, Business Relationship Manager (BRM) - Fund & Asset Managers Group in New
York. This role will be responsible for business development and providing both tactical and strategic support to the
Fund & Asset Managers (FAM) Group. Learn more here.

M&T Bank is seeking an Fund Banking Senior Relationship Manager to join its office in New York. This role will be
responsible for an assigned portfolio of the most complex and or large dollar amount loan and/or deposit relationships
with major businesses in the community. Learn more here.
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