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Change of Control – Back to Basics
December 8, 2023

This year has seen a significant amount of consolidation of sponsors in the private equity market, and this is a trend
that is predicted to continue throughout 2024 and beyond.

While nearly all fund finance transactions have change-of -control triggers, such mergers and takeovers between
sponsors can present a number of issues in established financings which, at their extreme, may ultimately result in
such financing transactions coming to an end.

In this article, we seek to explore some considerations around the impact that private equity manager consolidation
may have on fund financings (although it is worth keeping in mind that public listings of an asset manager may also
trigger a change of control.)

Why Change-of-Control Provisions are Needed

When establishing a fund financing arrangement with a sponsor (whether subscription line facility, a NAV financing or
another type of fund financing), lenders naturally have a clear interest in the sponsor (the “Original Sponsor”)
managing the relevant borrower (the “Borrower”) and its related GPs and managers regardless of the strength of the
collateral package supporting the financing. Part of the reasoning for this is that the relevant lender(s) have existing
relationships with the Original Sponsor, they have reviewed and analysed the performance of the Original Sponsor and
the lenders have taken comfort that the Original Sponsor has ‘skin in the game’ (by way of ultimate ownership and
entitlement to profits.)

Even if limited partners of the Borrower are fully supportive of a change to the Original Sponsor, a change in sponsor
(whether directly or indirectly) (such new sponsor being the “New Sponsor”) can affect how lenders view the financing
going forward and may result in other unintended consequences (such as a lender being over-exposed to a particular
sponsor (such as the New Sponsor) or being exposed to sponsors who may not align with the lender’s strategy and
which was not foreseen at the outset of the financing.)

For this reason, credit agreements regularly include mechanics focusing on a change of control (and this is also LMA
standard) and the effect of such provisions are to provide the lender(s) with a right to take action if the Borrower
ultimately comes under new ownership (whether directly or indirectly). As such, typically the intention of such
provisions is to capture instances where the majority of the ultimate ownership of the Original Sponsor changes as
opposed to restructurings whereby the majority of the ultimate ownership of the Original Sponsor remains the same
and there is a sell-down of minor interests in the Original Sponsor, or where the existing interest holders in the Original
Sponsor seek to transfer interests amongst themselves.

What is a Change of Control?

The two main components of change-of-control provision are:

1. what constitutes ‘change’; and
2. what constitutes ‘control’.

The concept of ‘control’ in fund financing transactions typically follows the standard LMA formulation (including casting
or controlling the casting of a specified percentage of the maximum number of votes that may be cast at a general
meeting, appointing or removing all or the majority of the directors of a General Partner or Manager or other managing
entity relevant to the Borrower (each a “Managing Entity”) and holding beneficially the majority of the issued share
capital (or equivalent) of a Managing Entity). However, the language may be adapted to fit the circumstances of the
transaction (including any changes arising out of due diligence). The percentage threshold will nearly always be set at
a controlling stake (so more than 50%) and may well be set at 100%.

The concept of ‘change’ varies from financing agreement to financing agreement:

1. quite commonly, a ‘change’ is described as when “any person or group of persons acting in concert gains control
(directly or indirectly) of a Managing Entity”; but

2. some deals refer to a ‘change’ as being when “[holding entity of a Managing Entity] (being the “Holding Entity”)
ceases to control (directly or indirectly) a Managing Entity”.

Whether or not the change-of-control mechanic applies due to a merger or takeover will depend upon both the ‘control’
limb and ‘change’ limb of the provision being applicable to the circumstances.

https://pitchbook.com/news/articles/private-equity-asset-management-consolidation#:~:text=Asset%20manager%20consolidation%20smashes%20record%20at%20midyear&text=For%20years%2C%20asset%20managers%20have,with%20%2473%20billion%20in%20assets.
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It is quite clear that any merger or takeover of an asset manager is likely to trigger a change-of-control event under the
first formulation of ‘change’ summarised above (given that the ultimate majority ownership of the relevant Managing
Entity will be different to that existing when the relevant financing was put in place). However, this may not be the case
under the second formulation of ‘control’ outlined above, as the Holding Entity (being the immediate shareholder of the
Managing Entity) may well remain the same after a purchase or merger, as it is the party sitting above that Holding
Entity changing rather than the Holding Entity itself.

Rarely, the facility agreement may provide that the change of control is linked to how a change of control is defined
under the relevant limited partnership agreement. If this formulation is used, care should be taken to ensure that the
mechanics within the partnership agreement align with any concerns a lender may have if the ultimate ownership of
the Original Sponsor were to change during the life of the financing – this includes any restrictions within the financing
agreement in respect of amending provisions of the partnership agreement.

Consequences of a Change of Control Under Facility Documentation

Many facility agreements contain an information undertaking requiring the Borrower (or another party related to the
Borrower) to notify the lender(s) in advance if steps are taken towards a change of control. This advance warning aids
both the lender(s) and sponsors to enter into discussions around the future change of control and consider the
implications under the financing arrangements as well as possible solutions.

Regardless of whether or not the information undertaking is included, facility agreements (especially in the European
market) will normally contain a change-of-control mandatory prepayment event (although in some deals change of
control will trigger an event of default rather than a mandatory prepayment – where drafted as an event of default, the
parties should be aware that this has the potential to then trigger a cross-default which could then impact other
financings relevant to the Borrower or entities related to the Borrower).

Again, this mandatory prepayment event is largely drafted using the LMA formulation requiring the Borrower (or
another entity on behalf of the Borrower) to notify the lender(s) of the occurrence of the change of control, and then
either the commitments will automatically cancel or, increasingly, each lender will be given an individual option to
decide whether to elect that its commitments be cancelled with repayment of all amounts owing to the cancelling
lenders within a specified time. Such election provisions will generally contain a time period in which the election must
be made, measured from notification of the change of control, to avoid a position where lenders have an evergreen exit
right following the change in ownership.

As a mandatory prepayment, if amounts are not repaid within such applicable timeframe then this would ordinarily
trigger a non-payment event of default potentially allowing the lender(s) to enforce the supporting collateral package.

Further Considerations

As part of the preparation of a change of control (or even as part of the change of control itself), one or more Managing
Entities that are party to the existing financing may be replaced. Finance documents commonly include mechanics to
replace a Managing Entity, subject to the fulfilment of certain conditions, including the provision of replacement security
documents or side letters – the replacement process itself can be time consuming (especially if new jurisdictions are
involved) and the effectiveness of the replacement of a Managing Entity under the finance documents should be
aligned with the timing of the replacement of the Managing Entity generally to preserve the continuity of the collateral
package and avoid breaches under the financing arrangements.

Given the impact on a financing that can result from a change of control, early conversations around a potential
change of control event between the Borrower and the lender(s) are important. This can help both parties to consider
and discuss the impact on the existing financing and the appetite for the lender(s) to continue to provide the financing
following the change of control. Further, on syndicated deals, if one or more (but not all) lenders are unwilling to
continue to provide the financing then an early conversation could provide the facility bookrunner and/or the Borrower
time to seek alternative lender(s) willing to provide financing. Similarly, if the sole or all lenders are not willing to provide
financing following the forthcoming change of control then the Borrower would have more time to seek replacement
financing.  



PEI Annual LP Perspectives Survey
December 8, 2023

Higher interest rates have rearranged the investment landscape with liquid products offering more attractive value
while forward private market returns are somewhat uncertain in light of challenges facing valuations and the path to
realization. Given this setup, Private Equity International latest edition investor survey, provides timely insight into LP
priorities. Interesting observations in the report included the following:

82% of LPs plan to invest the same amount or more in PE funds over the next 12 months. This total is up modestly
after weakening somewhat in 2023. The number of investors reporting an overallocation to PE dropped to the
lowest since 2021.

While the majority of LPs saw PE as having outperformed or met benchmark returns over the past twelve months,
the share of investors in this camp was the lowest since 2021.

A slim minority of LPs—around a quarter—see restrictions around the use of NAV lines as very important. On the
other hand, the share of LPs neutral on NAV loan restrictions increased meaningfully from the prior survey. This
result may indicate that investor education initiatives on NAV may be paying off (see our Cutting Through The
Noise Around NAV Facilities article that was published in PEI with LPs in mind).
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What We’re Reading
December 8, 2023

Here’s a slice of what we’re reading (and listening to) this week:

Bain’s most recent Dry Powder podcast episode discusses internal processes at pension funds, sovereign wealth
funds, endowments, and foundations with Stanford Research Initiative on Long-Term Investing’s Ashby Monk. Dry
Powder belongs on the fund finance podcast favorites list. We’d love to hear what else you think is required
listening in fund finance.

Private credit fund returns outperformed private equity in Q2, according to State Street based observations from
its State Street Private Equity Index that tracks 3,900 fund with capital commitments of more than $4.8 trillion.

26North, the firm founded by Apollo co-founder Josh Harris, seeks to raise $3-4 billion for its inaugural private equity
fund, according to Bloomberg. 26North announced seven new partners and reported AUM of $12.7 billion when it
passed its first year in September.

Co-investment activity remains robust, in part as LPs see the strategy as an effective fee savings tool, according to
PEI’s Side Letter: Co-investment Conviction.

Many sponsors hold overpriced assets, with obvious implications for valuations and returns, according to Matt Nord,
Apollo’s co-head of private equity (Bloomberg). 

https://www.bain.com/insights/a-140-trillion-riddle-wrapped-in-a-mystery-inside-of-an-enigma-podcast/
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Furthering Gender Diversity in Fund Finance
December 8, 2023

Driving change at the leadership level requires a strategic approach to hiring and career development, says Women in
Fund Finance global co-head Dee Dee Sklar. Read more in Private Equity International here. 
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Fundraising Ambles Along - Pitchbook
December 8, 2023

The early read on fundraising through Q3 from Pitchbook is likely to be a pleasant surprise relative to expectations. For
YTD through Q3, 3,400 private funds closed globally, putting the private capital raised 14% below the year-earlier total.
Focusing on PE, capital raised in Q3 was the highest to date in 2023, with $5-billion plus funds representing 47% of
the total raised. Secondaries fundraising in just the first three quarters surpassed yearly totals going back to 2020.

The full report is available here.

https://files.pitchbook.com/website/files/pdf/Q3_2023_Global_Private_Market_Fundraising_Report.pdf


Next Week - FFA NextGen Christmas Drinks
December 8, 2023

The EMEA Fund Finance Association NextGen Committee invites you to join them for 2023 Christmas Drinks, hosted
by Simmons & Simmons.

This will be a great opportunity for the industry to get together and celebrate a busy 2023 over drinks and canapes,
and in true Christmas spirit, the event will feature a charity raffle! 

Register here. 

Event Details:

Date: Wednesday, 13th December

Time: 6:30pm - 11:00 pm 

Location: Simmons & Simmons - 1 Ropemaker Street, London EC2Y 9SS
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