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By Brian Foster
Partner | Fund Finance

By Michael O'Connor
Partner | Conyers

As the universe of asset-based and hybrid facilities continues to expand, fund finance lenders
are increasingly encountering pledges of equity interests issued by funds or SPVs domiciled in
popular jurisdictions outside of the U.S. – such as the Cayman Islands. Such pledges raise
issues distinct from pledges of the capital call rights of Cayman-domiciled private equity funds,
and we regularly field questions from lenders as to the best way to take and enforce such
security. This article aims to answer some of the most frequent questions that lenders ask in
respect of security over shares of Cayman exempted companies.

Do we need a separate security agreement for the Cayman shares?

This is by far the most common question we get when Cayman share security is in play. There
is no requirement from a Cayman perspective that security over shares of a Cayman exempted
company must be granted by an agreement governed by Cayman Islands law. And it is not
uncommon for security over Cayman limited partnership interests or limited liability company
interests to be documented under a New York law agreement that has been “Caymanized” to
address certain Cayman law issues. When it comes to pledges of shares in Cayman Islands
exempted companies, however, most forms of share pledge that are governed by U.S. law are
more challenging to adapt in order to adequately constitute a security interest that could be
easily enforced without seeking the assistance of the Cayman courts. For this reason, Cayman
lawyers commonly advise that it is preferable to have a separate Cayman Islands law-governed
security agreement (usually a “charge” or “equitable mortgage” over shares) which documents
the security from a Cayman legal perspective and provides for the requisite protections to
ensure ease of enforcement should the need arise. This Cayman security agreement is often
entered into alongside a U.S. law-governed security agreement.

What type of diligence needs to be completed ahead of the grant of security?

As the key point in Cayman share security is the lender’s ability to easily call for a share
transfer upon the occurrence of an event of default, the constitutional documents of the
Cayman exempted company (being the memorandum and articles of association) need to be
carefully examined to ensure that no share transfer restrictions are present that could frustrate
this process. It is common that restrictions on transfer are included in “standard” Cayman
exempted company articles of association and so, in most cases, a shareholder resolution
amending the articles is requested as a closing deliverable to provide, amongst other points, for
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the removal of transfer restrictions on shares that are subject to a security interest. The register
of members of the Cayman exempted company should also be examined to check for any
notes or evidence of existing security over the shares.

Is the security interest registered in the Cayman Islands?

The Cayman Islands does not have a central forum or legal framework for the granting of
security over shares in a Cayman Islands exempted company or the regulation of perfection or
priority of such security interests. Accordingly, Cayman Islands share security is a construction
of English common law principles and contractual terms to allow ease of enforcement without
the requirement for the parties to seek the input of the Courts in an event of default.

Are additional documents needed beyond the share security agreement?

Irrespective of whether the share security agreement in question is governed by U.S. or
Cayman Islands law, certain ancillary documents are delivered at closing to ensure the lender
is in the best position to enforce its security upon default, most notably: (i) a signed but undated
share transfer form; (ii) signed and undated directors resignation letters, together with letters of
authorisation to date such letters after an event of default; (iii) a signed proxy form to vote the
shares in favour of the lender; (iv) notices to the exempted company and undertakings by the
registered office provider to the company whose shares are subject to the security; and (v)
where relevant, shareholder resolutions approving amendments to the articles of association of
such company (together, the “Cayman Security Deliverables”).

How would we enforce the security in an event of default?

The security agreement will commonly provide the specifics of enforcement but, assuming that
the full suite of Cayman Security Deliverables has been obtained on closing, then enforcement
of the security is usually a simple matter of executing the share transfer form provided on
closing and delivering it to the registered office of the company, which will then update the
register of members to reflect the lender (or its nominee) as owner of the shares in question.
Having obtained the undertaking of the registered office provider, set out in (iv) above,
becomes very helpful if a default occurs as the registered office provider will then have already
undertaken to process the share transfer in such a scenario and so will be required to act on
the transfer request. Obtaining the full suite of Cayman Security Deliverables on closing
becomes even more important if a contentious scenario arises. For example, were the directors
of the company to attempt to frustrate the lender’s share transfer request, the lender could then
date the director resignation letters under the authorization granted by the directors on closing
(removing them from office) and use its proxy to appoint its own directors to the company,
taking management control and ensuring that the share transfer can proceed. The end result of
an enforcement of the share security is that the lender (or its nominee) becomes the holder of
the shares (and the corresponding economic interests) and has the ability to nominate its own
directors to control and manage the company.

Is stamp duty payable and at what rate?

Unless the security document is executed in or brought within the Cayman Islands, no stamp
duty (or other Cayman Islands tax) is payable on the creation of the security interest. If the
security document were to be brought into the Cayman Islands (e.g., to be presented to a



Cayman Court) the issue would remain immaterial as the amount of stamp duty payable on a
charge over the shares of a Cayman Islands exempted company is capped at US$600. 

If the entity whose shares are charged is registered as a Cayman Islands Mutual Fund or
Private Fund, are any regulatory approvals required?

No prior regulatory approval (or post-closing notification) is required in respect of the granting of
security over shares of a Cayman exempted company that is registered with the Cayman
Islands Monetary Authority (“CIMA”) as a mutual fund or private fund. CIMA approval is not
required for enforcement of the share security or any resulting change of control of the entity.



KBRA Releases SuperReturn North America and Private Credit U.S.
Conference Recaps
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Kroll Bond Rating Agency (KBRA) this week released a recap of Informa Connect’s
SuperReturn North America conference on private equity, held in Boston on October 4-5, as
well as SuperReturn Private Credit U.S., held in Chicago on October 25-26. KBRA’s Funds
Group attended the two conferences and drafted a report of the key takeaways from panelist
discussions which covered a range of topics, including microeconomics, the fundraising
environment, growth of the private market, and credit consideration in private debt. To view the
press release and access the subscription-required report, click here.  
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Women in Fund Finance (WFF) U.S. will host the fourth session in its ESG Panel Series, “An
Emphasis on Governance,” next Wednesday, December 8, from 10:30 - 11:30 a.m. EST. To
view a full speaker line-up and to register, visit here.

https://www.eventbrite.com/e/wff-us-esg-panel-series-part-four-an-emphasis-on-governance-tickets-214825979287
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Cadwalader partner Brian Foster spoke at Practising Law Institute’s 2021 Fund Finance
Conference on November 17. He participated with other industry leaders on a panel discussion
of NAV facilities for private equity primary and secondaries funds. Panelists discussed why
sponsors use such facilities, key legal considerations in structuring and documenting such
transactions, due diligence issues and notable developments over the past year. Issues related
to management fee loans and GP stake deals were also discussed. A replay of the panel
discussion is available through PLI.
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By Leah Edelboim
Special Counsel | Fund Finance

The women of Cadwalader’s New York fund finance practice hosted our inaugural women’s
client event this week. We were delighted to be joined by so many of our accomplished women
clients. 

The event featured Alice Peterson, the CEO of Pinhook Bourbon, a new and well-regarded
player in the whiskey space. Alice gave a presentation to the group about how she came to her
leadership role in the traditionally male-dominated spirits industry. She emphasized the
importance of being curious, asking questions, and trusting your instincts. She also shared her
insights on making friends with competitors and finding mentors in unlikely places. Alice also
explained how a good deal of Pinhook’s success can be attributed to the diversity of career
backgrounds and complementary skills among its leadership team.

The talk culminated with Alice leading us through a tasting of the brand’s flagship bourbon and
rye. We also enjoyed bourbon cocktails. 

Many thanks to those who joined us. We look forward to continuing our series of women’s client
events in 2022. If you are interested in joining us, please reach out. 
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Fund Fanatics Episode Featuring Dee Dee Sklar
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Scott Aleali and Jeff Maier recently released a Fund Fanatics episode featuring Dee Dee Sklar,
which is available here.

https://www.linkedin.com/posts/scottaleali_fundfinance-privateequity-investing-activity-6868933471134478336-4i36/
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Lux law firm SJL Jimenez Lunz published a fund finance article this week addressing RAIF
vehicles. The article is accessible here.
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