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By Chad Stackhouse
Partner | Fund Finance

A G

Over the past few weeks, we have fielded a number of questions from our lender clients about
a fund’s ability to call capital to repay a subscription credit facility after the expiration or
termination of the commitment period and upon the occurrence of a key person event under the
limited partnership agreement. These inquiries typically arise during the annual renewal of the
subscription facility. While the expiration of the commitment period isn’t as relevant at the
beginning of a fund’s life, it becomes more relevant to understand a fund’s ability to call capital
as the commitment period naturally winds down pursuant to the terms of the limited partnership
agreement. The expiration of the commitment period may also be triggered by a key person
event under the terms of the limited partnership agreement, which presents a different set of
issues when considering the renewal of a subscription credit facility and a fund’s continued
draw requests under such facility. In connection with a renewal of a subscription credit facility, a
lender should confirm that a fund is authorized to call capital after the occurrence of either of
these events and that the capital contributions may be used by the fund to repay any existing
obligations and future loans that may be requested by the fund under a subscription credit
facility.

Commitment Period

In general, a fund’s commitment period (also sometimes referred to as the investment period),
as set forth in the fund’s limited partnership agreement, is a period of time, typically between 3
and 5 years. During the commitment period, a fund will be permitted to call capital from its
investors to make new investments and follow-on investments in portfolio companies and to
pay partnership expenses. Provided the limited partnership agreement permits the fund to incur
indebtedness to fund investments and pay partnership expenses pending receipt of capital
contributions from the partners, the fund may decide to draw down on the subscription credit
facility during the commitment period to finance the fund’s investment. The partnership
agreement will further provide that each partner acknowledges and agrees that in connection
with a capital call notice made for the purpose of repaying any indebtedness for borrowed
money permitted under the limited partnership agreement that each partner shall remain
absolutely and unconditionally obligated to fund capital contributions. Thus, during the
commitment period, the fund’s investors have agreed to commit capital to the fund, to make the
capital available pursuant to a capital call, that the fund may incur debt to finance investments
and to repay such indebtedness pursuant to the terms of the limited partnership agreement.
While it is clear that the fund is obligated to repay debt during the commitment period, the same
enforceable obligation to repay indebtedness after the expiration or termination of the
commitment period may not be as clear if the limited partnership agreement is ambiguous and
fails to provide specific authorization. The fund’s authorization to call capital from its investors
will most likely be limited following the expiration or termination of the commitment period.
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These limitations typically include funding capital only for follow-on investments, investments
under binding contract and to pay partnership expenses. Many vintage limited partnership
agreements define partnership expenses to include only interest and fees. Does this mean that
the fund is not obligated to repay principal? It would be reasonable to infer that if the fund is
authorized to repay fees and interest that principal would also be permitted. Absent a clarifying
provision in the limited partnership agreement, this uncertainty may persist and raise concerns
as to whether the fund is authorized to repay indebtedness following the expiration of the
commitment period. Many of the more recent limited partnership agreements have responded
to this market concern and now specifically call out that the fund is authorized to repay amounts
owing under a subscription credit facility, guarantee, letter of credit or similar credit support or
other obligation or indebtedness of the fund, in each case, whether entered into before or after
the commitment period.

Key Person Event

A related question that we field from clients is whether the occurrence of the expiration or
termination of the commitment period also triggers a key person event. Limited partnership
agreements commonly name certain key persons of the general partner who must dedicate a
majority or substantively all of their time managing the affairs of the fund during the
commitment period and/or the life of the fund. A key person event will occur under the limited
partnership agreement if a specified number of the key persons cease to be involved in the
fund. In addition, the occurrence of a key person event may also cause the early termination or
suspension of the commitment period. Upon such occurrence, the fund may continue to
operate for a predetermined period of time, but typically its actions and activities, including the
making of investments, may be restricted by the terms of the limited partnership agreement.
This is sometimes referred to as a limited operations mode. During this limited operations
mode, the fund’s activities may be restricted to making investments for follow-on investments
and previously committed investments. Whether a lender decides to continue to make
drawdowns available to a fund on the subscription credit facility or pause all drawdown
requests will be influenced by the cause of the key person event. However, the fund should be
authorized to continue to call capital to fund these specific permitted activities and to use capital
to repay any debt obligations incurred for such activities. If the key person event also triggers
the early termination of the commitment period, a review and analysis of the relevant limited
partnership agreement provisions previously discussed should be conducted to determine the
implications on the fund’s authorization to repay obligations under a subscription credit facility.
Confirming that the limited partnership agreement clearly permits and obligates the fund to
repay a credit subscription facility after the expiration of the commitment period and the
occurrence of a key person event is an important part of a lender’s diligence when deciding to
renew a subscription credit facility.
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The FFA's Diversity in Fund Finance group published a new Diversity Spotlight newsletter
edition this past week. Some notable highlights include a look at the UK Financial Sector’s
endeavors to expand diversity by taking a regulatory approach, a thought-provoking reflection
on the impacts intersectionality has on individual professional experiences, and a conversation
encouraging the Fund Finance profession to consider an Antiracism framework to build a more
inclusive community. For more on these articles, member spotlights, and information on
upcoming events, please click here.


https://www.fundfinanceassociation.com/wp-content/uploads/2021/10/Diversity-in-Fund-Finance-Newsletter-Q3-2021-vFinal.pdf
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Women in Fund Finance Europe will be hosting an in-person networking event at the Tate
Modern on November 2 from 7 p.m. A great opportunity to network, drinks, canapés and an
immersive installation by Yayoi Kusama are on the menu, so be sure to register to attend!


https://www.eventbrite.com/e/wff-europe-networking-drinks-at-the-tate-modern-tickets-183597403777

WFF Event on Derivatives
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Women in Fund Finance announced an event on Financial Sponsors Derivatives Hedging for
November 17 at 11 a.m. New York time. For more information, click here.


https://www.eventbrite.com/e/wff-global-financial-sponsors-derivatives-hedging-tickets-195393556387?aff=odeimcmailchimp&mc_cid=9fe5ef73f6&mc_eid=f544bcfe0f
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The FFA will host an End of the Year Networking Drinks event in celebration of the Fund
Finance community in APAC on December 7 at Centricity, located at 2/F Chater House, Chater
Road, Central, Hong Kong. In order to register for the event, please click here.
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As the fund finance market continues to grow, it has also become harder to navigate. The
Drawdown’s first edition of the “Fund Finance Tracker” analyzes the continued popularity of
subscription lines, as well as the growth of NAV lines and GP financing. Through interviews
with key lenders, this article provides some insight into how lenders approach these loans. To
access the subscription-required article, click here.


https://the-drawdown.com/article/introducing-the-fund-finance-tracker
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In Wildgen’s most recent Fund Finance webinar series installment last week, Wildgen's Michael
Mbayi was joined by other experts in the industry for a market update and in-depth discussion
concerning the structuring and negotiation of security agreements. The webinar covered
several jurisdictions, including the United States, England and Wales, Luxembourg, Jersey and
Cayman. The panelists included Parisa Clovis (Partner, Kirkland & Ellis), Alex Griffiths
(Executive Director, Wells Fargo), Dirk Kaiser (Director, Wells Fargo), Julia Kohen (Partner,
Simpson Thacher & Bartlett), Robin Smith (Partner, Carey Olsen) and Alexandra Woodcock
(Partner, Mourant). The full webinar can be accessed here.


https://www.youtube.com/watch?v=rx9S-fXbFYw
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Welcome

Perry Hicks
Charlotte, NC

Cadwalader’s Fund Finance team is excited to announce that Perry Hicks has re-joined the
practice as a Special Counsel in our Charlotte, NC office. Most recently the leader of Hunton’s
fund finance group, Perry brings nearly two decades of fund finance experience, having
represented lenders in secured fund financings, including NAV, hybrid, and subscription
facilities to hedge funds, fund of funds, and pure play private equity. We are delighted to have
Perry back on board, joining our other senior-level additions to our team. Earlier this year, we
welcomed partner Chad Stackhouse in Washington, DC and Special Counsel Leah Edelboim in
New York.
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Following the continued increase in demand for its fund finance advisory services, Intertrust is
looking to grow the team and engage with experienced fund finance practitioners at the
Associate Director and Director levels. If interested, please contact James Rock-Perring.


mailto:james.rockperring@intertrustgroup.com

Chambers UK 2022 Recognition for Partner Samantha Hutchinson and

Associate James Hoggett
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Cadwalader Fund Finance partner Samantha Hutchinson has been ranked Band 1 by
Chambers UK 2022 in the category of “Banking & Finance: Fund Finance - London (Firms)." In
addition, Fund Finance associate James Hoggett has been recognized as among the
“Associates to Watch” in this same category.

Congratulations to Sam and James on this much-deserved distinction!


https://chambers.com/lawyer/samantha-hutchinson-uk-1:1327003
https://chambers.com/lawyer/james-hoggett-uk-1:25638165

