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Blocker entities are a common part of private equity fund structures. In many cases, blockers
are used to insulate foreign and tax-exempt investors from direct tax liability in the fund’s home
jurisdiction. Blockers are generally intermediate entities that receive capital contributions from a
feeder fund and then contribute those funds to a master fund. While blockers may be one of
several intermediate entities between a feeder fund and a master fund or an aggregator
vehicle, for simplicity this article assumes that the blocker is the only entity between a feeder
fund and a master fund.

Some lenders are not concerned about blockers in facilities in which the master fund, as a
borrower, and the feeder fund, as a guarantor, each provide a direct pledge of collateral to the
lender (or to the administrative agent, in a syndicated facility). Given that the primary source of
repayment of a subscription facility is the unfunded commitments of limited partners, such
lenders reason that the ability to take control of the feeder fund (and master fund) collateral
account and trap funds in such account is sufficient protection.

Other lenders take a more conservative view and want direct access to any cash that may be in
a blocker account upon a cash control event or event of default. One way to accomplish this is
through a blocker acknowledgment which provides that the blocker has a contractual obligation
to contribute any capital contributions received by such blocker to a master fund collateral
account within a short period of time. A blocker acknowledgment gives the lender direct
recourse against the blocker for failure to make the required contribution to the master fund.
However, it does not give the lender a security interest in the account of the blocker into which
feeder funds deposit capital contributions or the ability to take control of that account.
Therefore, a lender may require the blocker to pledge the applicable account to the lender and
enter into any necessary control agreements to perfect the lender’s security interest in such
account.

Fund borrowers often argue that the pledge of the blocker’s account is unnecessary if the
lender has the ability to trap capital contributions made to a feeder fund and the blocker has
executed an acknowledgment that requires any capital contributions to the blocker be
deposited in a master fund collateral account. However, a lender may want to enter into a
pledge and control agreement with respect to a blocker account in order to be able to take
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direct action with respect to that account rather than having to enforce under a blocker
acknowledgment and therefore rely upon a potentially uncooperative sponsor.

If the facility provides for a cascading pledge structure, lenders may want to consider reviewing
the underlying fund documents with respect to blockers. Blocker acknowledgments may be
appropriate if the feeder fund has a direct commitment to the master fund, and may therefore
make capital contributions directly to the master fund rather than through a blocker. However, if
there is no such direct commitment and capital contributions must flow through the blocker, the
blocker should be included in the cascading pledge.

If a blocker is incorporated into a cascade, amendments to the underlying fund documents of
the blocker are often required, given that such documents may not contemplate a pledge of
capital commitments or a subscription facility. Such amendments may include changes with
respect to capital commitments, rights associated with making capital calls, and remedies
related to defaults by limited partners. Such rights should be clearly spelled out and pledged
indirectly to the lender through the cascade. 

In sum, while it is easy to assume that blockers are inconsequential or can easily be dealt with,
the structure of the fund, the constituent documents of the credit parties, and the collateral
structure of the facility should all be carefully considered when blockers are present.
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In this week’s FFF: Industry Conversations, Mike Mascia sits down with Cadwalader partner
Jed Miller to discuss capital relief trades (CRTs) for banks in the context of subscription
facilities.

If you cannot access the video below, please click here to watch.

Watch on

'Fund Finance Friday: Industry Convers…
Watch later Share

https://bcove.video/3hq0Zax
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The FFA’s Women in Fund Finance group has announced several upcoming virtual events.
WFF U.S. will host an event titled “ESG Series III: Financing Green/Blue Infrastructure” on July
14 from 11 a.m.-12:15 p.m. EDT. The registration link is here.  

WFF Global also announced a panel on “Fund Liquidity Solutions” for July 21 at 3 p.m. BST.
The panel will focus on structuring alternative liquidity solutions for private markets managers.
Panelists include Samantha Hutchinson of Cadwalader, Francois Aguerre of Coller Capital,
Richard Golaszewski of 17Capital, Matthew Kerfoot of UBS Securities LLC and Matthew
Ruggiero of PJT Partners. For more information or to register, click here.
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Fund Finance Hir ing

Citibank’s Sponsor Finance team is hiring for two open positions: a junior Sponsor Finance
Specialist and an Analyst. The job links are available here and here. If you are interested,
please contact Sabin Popescu.
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