
 

 

O.W. Bunker A/S - US Debtors 
 
 
On 14 October 2015 O.W. Bunker North America Inc. (“OWB NA”), O.W. Bunker 
USA Inc. (“OWB USA”), and their parent O.W. Bunker Holding North America Inc. 
(“OWB Holding”), together the “US Debtors”, filed a proposed Chapter 11 Plan 
(Docket No. 1017) (the “Plan”) and Disclosure Statement (Docket No. 1018) (the 
“Disclosure Statement”) in their jointly administered Chapter 11 cases. See In re 
O.W. Bunker Holding North America Inc., et al., No. 14-51720 (Bankr. D. Conn.). 
  
The proposed Plan relates only to OWB NA and OWB USA (because OWB Holding is 
a holding company with no assets). As to OWB Holding only, the Plan therefore 
constitutes a motion requesting that the Bankruptcy Court authorise OWB Holding 
to dissolve on the Plan effective date pursuant to applicable state law. The US 
Debtors also filed a motion (Docket No. 1019) seeking approval of a settlement 
between OWB Holding and ING Bank N.V. as security agent under which the parties 
essentially grant each other mutual releases, thus “streamlining” the open issues in 
the Chapter 11 cases by taking OWB Holding out of the equation. 
 
Furthermore, the US Debtors have also filed a motion (Docket No. 1020) seeking, 
as an alternative to confirmation of the Plan with respect to OWB USA only, court 
approval of a confirmation alternative settlement (the “Confirmation Alternative 
Settlement”).  Such settlement might possibly be motivated by a concern that 
confirmation of the Plan with respect to OWB USA could be particularly difficult 
because of the large number of administrative expense claims against the OWB 
USA estate (including administrative expense claims asserted pursuant to section 
503(b)(9) of the Bankruptcy Code by suppliers who delivered fuel within 20 days of 
the commencement of the Chapter 11 cases). 
 
The Plan: 

  
Embodies a settlement of the US Debtors’ litigation with ING Bank N.V (as 
security agent) with respect to (i) the US Debtors’ challenge to ING Bank N.V.’s 
liens, and (ii) ING Bank N.V.’s assertion of certain claims as an alleged assignee 
of the US Debtors’ receivables. The Plan also embodies a settlement between 
the US Debtors and the Official Committee of Unsecured Creditors (the 
“Committee”). The Plan provides for the formation of two liquidating trusts 
(one for OWB NA and one for OWB USA) with the liquidating trustees working to 
maximise the value of the respective liquidating trust assets, which will include: 
 

•   The estate assets of OWB NA and OWB USA, apparently including any 
remaining receivables and any litigation claims. 
 

•   Assigned maritime lien rights from certain holders of general unsecured 
claims who elect to receive a preferred distribution under the Plan (as 
described below). 
 

•   Certain consideration provided by ING Bank N.V. including: 



 

 

 
•   All amounts received by ING Bank N.V. as an alleged assignee of a US 

Debtors' receivables. 
 

•   All security interests in OWB NA’s and OWB USA’s receivables. 
 
Other aspects of the US Debtors’ settlement with ING Bank N.V. pursuant to the 
Plan include: 
 

•   The US Debtors’ adversary proceeding challenging ING Bank N.V.’s liens 
will be dismissed on the Plan effective date. 
 

•   ING Bank N.V.’s asserted $648,246,240 in secured claims against OWB 
NA and OWB USA will be allowed as general unsecured claims (except to 
the extent of the value of certain insurance receivables pledged to ING 
Bank N.V. - which will be treated as secured claims and which the US 
Debtors do not believe have any significant value). 
 

•   ING Bank N.V.’s asserted unsecured claims against OWB NA and OWB 
USA (each as assignee of intercompany receivables) will be allowed as 
general unsecured claims in amounts currently estimated to be $67.8 
million and $86.0 million respectively. 
 

•   ING Bank N.V. agrees to forego any rights it may have under section 
503(b)(9) of the Bankruptcy Code with respect to the intercompany 
claims it has asserted as assignee. 
 

•   ING Bank N.V. agrees to turn over all amounts it has collected as 
purported assignee of OWB NA’s and OWB USA’s receivables since the 
petition date in the total amount of approximately $7.0 million. 
 

•   ING Bank N.V. agrees to a waterfall providing for a preferential 
distribution to certain general unsecured creditors that elect to take such 
a preferred distribution from the liquidating trusts in exchange for: 
 

•   Assigning any maritime lien rights they may have against the US 
Debtors’ customers’ property (including vessels). 
 

•   Returning to the US Debtors’ estates any funds collected in 
connection with their prior enforcement of their maritime lien 
rights. 
 

•   Waiving their ability to assert administrative expense status with 
respect to claims that the US Debtors and the Committee have 
determined do not qualify for such treatment. 
 

•   ING Bank N.V., the Committee, and the US Debtors grant each other 
mutual releases. 



 

 

 

The Confirmation Alternative Settlement: 

OWB USA, the Committee, and ING Bank N.V. agreed to the Confirmation 
Alternative Settlement in the event OWB USA, the Committee, and ING Bank 
N.V. determine that pursuing confirmation of the Plan as it relates to OWB USA 
will not be possible in a reasonable time frame and at reasonable cost. The 
terms of the Confirmation Alternative Settlement include: 

•   Approval of the Confirmation Alternative Settlement will not be 
affirmatively sought prior to the earlier of (i) the date on which the US 
Debtors, the Committee, and ING Bank N.V. jointly agree that objections 
to confirmation of the Plan as it relates to OWB USA are not likely to be 
efficiently and/or successfully addressed on acceptable terms, and (ii) 15 
December 2015, in which event the US Debtors will withdraw the Plan as 
to OWB USA only and seek approval of the Confirmation Alternative 
Settlement on a standalone and expedited basis. 
 

•   Allowance of the claim asserted by ING Bank N.V. in respect of OWB 
USA’s guarantee obligations under the prepetition credit agreement in the 
amount of $648,246,420 as an unavoidable secured claim against OWB 
USA to the extent of the value of all of the collateral pledged to ING Bank 
N.V. by OWB USA. 
 

•   Allowance of the claims asserted against OWB USA by ING Bank N.V. as 
assignee of certain intercompany receivables in an amount of 
approximately $86.0 million as an unsecured claim. 
 

•   ING Bank N.V. will remain free to assert its entitlement to any priority 
under section 503(b)(9) in respect of any of its claims against OWB USA. 
 

•   ING Bank N.V. agrees to permit payment from proceeds of the collateral 
of: 
 

•   All fee claims approved by the Bankruptcy Court in the OWB USA 
Chapter 11 case after 1 May 2015. 
 

•   Up to $2.0 million to litigate any disputed administrative priority 
claims in the OWB USA Chapter 11 case, with the remainder of this 
$2.0 million available for distribution pari passu to holders of 
allowed administrative claims other than approved fee claims. 
 

•   All other allowed priority claims. 
 

•   To the extent proceeds of the collateral remain, the ING Bank N.V. direct 
claim and the portion of the ING Bank N.V. assignee claim not entitled to 
priority under section 503(b)(9) of the Bankruptcy Court will receive 



 

 

distributions pari passu with all other allowed unsecured non-priority 
claims. 

  
Approval of Disclosure Statement and Scheduling of Confirmation Hearing: 

  
On 26 October 2015 the US Debtors filed an Amended Disclosure Statement 
(Docket No. 1089) and on 29 October 2015 the Bankruptcy Court entered an 
order (Docket No. 1112) approving the Amended Disclosure Statement and 
scheduling the hearing on confirmation of the Plan for 10 December 2015. 

 


