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2 O’BANNON V. NCAA

Before: Sidney R. Thomas, Chief Judge, Jay S. Bybee,
Circuit Judge and Gordon J. Quist,” Senior District Judge.

Opinion by Judge Bybee;
Partial Concurrence and Partial Dissent by Chief Judge
Thomas

SUMMARY"™

Antitrust

The panel affirmed in part and reversed in part the district
court’s judgment after a bench trial in an antitrust suit
regarding the National Collegiate Athletic Association’s rules
prohibiting student-athletes from being paid for the use of
their names, images, and likenesses.

The district court held that the NCAA’s amateurism rules
were an unlawful restraint of trade in violation of Section 1
of the Sherman Antitrust Act. The district court permanently
enjoined the NCAA from prohibiting its member schools
from giving student-athletes scholarships up to the full cost
of attendance at their respective schools and up to $5,000 per
year in deferred compensation, to be held in trust for student-
athletes after they leave college.

* The Honorable Gordon J. Quist, Senior District Judge for the U.S.
District Court for the Western District of Michigan, sitting by designation.

“ This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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The panel held that it was not precluded from reaching the
merits of plaintiffs’ Sherman Act claim because: (1) the
Supreme Court did not hold in NCAA v. Bd. of Regents of the
Univ. of Okla., 468 U.S. 85 (1984), that the NCAA’s
amateurism rules are valid as a matter of law; (2) the rules are
subject to the Sherman Act because they regulate commercial
activity; and (3) the plaintiffs established that they suffered
injury in fact, and therefore had standing, by showing that,
absent the NCAA'’s rules, video game makers would likely
pay them for the right to use their names, images, and
likenesses in college sports video games.

The panel held that even though many of the NCAA’s
rules were likely to be procompetitive, they were not exempt
from antitrust scrutiny and must be analyzed under the Rule
of Reason. Applying the Rule of Reason, the panel held that
the NCAA’s rules had significant anticompetitive effects
within the college education market, in that they fixed an
aspect of the “price” that recruits pay to attend college. The
record supported the district court’s finding that the rules
served the procompetitive purposes of integrating academics
with athletics and preserving the popularity of the NCAA’s
product by promoting its current understanding of
amateurism. The panel concluded that the district court
identified one proper less restrictive alternative to the current
NCAA rules—i.e., allowing NCAA member to give
scholarships up to the full cost of attendance—but the district
court’s other remedy, allowing students to be paid cash
compensation of up to $5,000 per year, was erroneous. The
panel vacated the district court’s judgment and permanent
injunction insofar as they required the NCAA to allow its
member schools to pay student-athletes up to $5,000 per year
in deferred compensation.
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Chief Judge Thomas concurred in part and dissented in
part. He disagreed with the majority’s conclusion that the
district court clearly erred in ordering the NCAA to permit up
to $5,000 in deferred compensation above student-athletes’
full cost of attendance.
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OPINION
BYBEE, Circuit Judge:

Section 1 of the Sherman Antitrust Actof 1890, 15 U.S.C.
§ 1, prohibits “[e]very contract, combination . . . , or
conspiracy, in restraint of trade or commerce.” For more than
a century, the National Collegiate Athletic Association
(NCAA) has prescribed rules governing the eligibility of
athletes at its more than 1,000 member colleges and
universities. Those rules prohibit student-athletes from being
paid for the use of their names, images, and likenesses
(NILs). The question presented in this momentous case is
whether the NCAA’s rules are subject to the antitrust laws
and, if so, whether they are an unlawful restraint of trade.

After a bench trial and in a thorough opinion, the district
court concluded that the NCAA’s compensation rules were an
unlawful restraint of trade. It then enjoined the NCAA from
prohibiting its member schools from giving student-athletes
scholarships up to the full cost of attendance at their
respective schools and up to $5,000 per year in deferred
compensation, to be held in trust for student-athletes until
after they leave college. As far as we are aware, the district
court’s decision is the first by any federal court to hold that
any aspect of the NCAA’s amateurism rules violate the
antitrust laws, let alone to mandate by injunction that the
NCAA change its practices.

We conclude that the district court’s decision was largely
correct. Although we agree with the Supreme Court and our
sister circuits that many of the NCAA’s amateurism rules are
likely to be procompetitive, we hold that those rules are not
exempt from antitrust scrutiny; rather, they must be analyzed
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under the Rule of Reason. Applying the Rule of Reason, we
conclude that the district court correctly identified one proper
alternative to the current NCAA compensation rules—i.e.,
allowing NCAA members to give scholarships up to the full
cost of attendance—but that the district court’s other remedy,
allowing students to be paid cash compensation of up to
$5,000 per year, was erroneous. We therefore affirm in part
and reverse in part.

A. The NCAA

American colleges and universities have been competing
in sports for nearly 150 years: the era of intercollegiate
athletics began, by most accounts, on November 6, 1869,
when Rutgers and Princeton met in the first college football
game in American history—a game more akin to soccer than
to modern American football, played with “25 men to a side.”
Joseph N. Crowley, In the Arena: The NCAA’s First Century
2 (2006), available at https://www.ncaapublications.com/p-
4039-in-the-arena-the-ncaas-first-century.aspx. College
football quickly grew in popularity over the next few decades.

Fin de siecle college football was a rough game. Serious
injuries were common, and it was not unheard of for players
to be killed during games. Schools were also free to hire
nonstudent ringers to compete on their teams or to purchase
players away from other schools. By 1905, these and other
problems had brought college football to a moment of crisis,
and President Theodore Roosevelt convened a conference at
the White House to address the issue of injuries in college
football. Later that year, the presidents of 62 colleges and
universities founded the Intercollegiate Athletic Association
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to create uniform rules for college football. In 1910, the IAA
changed its name to the National Collegiate Athletic
Association (NCAA), and it has kept that name to this day.

The NCAA has grown to include some 1,100 member
schools, organized into three divisions: Division I, Division
II, and Division III. Division I schools are those with the
largest athletic programs—schools must sponsor at least
fourteen varsity sports teams to qualify for Division [—and
they provide the most financial aid to student-athletes.
Division I has about 350 members.

For football competition only, Division I’s membership
is divided into two subdivisions: the Football Bowl
Subdivision (FBS) and the Football Championship
Subdivision (FCS). FBS schools are permitted to offer more
full scholarships to their football players and, as a result, the
level of competition is generally higher in FBS than in FCS.
FBS consists of about 120 of the nation’s premier college
football schools.

B. The Amateurism Rules

One of the NCAA'’s earliest reforms of intercollegiate
sports was a requirement that the participants be amateurs.
President C.A. Richmond of Union College commented in
1921 that the competition among colleges to acquire the best
players had come to resemble “the contest in dreadnoughts”
that had led to World War I, and the NCAA sought to curb

! The Dreadnought was a British battleship that featured large, long-
range guns. The term came to refer to a class of super battleship. In
drawing this comparison, Mr. Richmond showed himselfto be a historian
ahead of his time. See generally Robert K. Massie, Dreadnought: Britain,
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this problem by restricting eligibility for college sports to
athletes who received no compensation whatsoever.* But the
NCAA, still a voluntary organization, lacked the ability to
enforce this requirement effectively, and schools continued to
pay their athletes under the table in a variety of creative ways;
a 1929 study found that 81 out of 112 schools surveyed
provided some sort of improper inducement to their athletes.

The NCAA began to strengthen its enforcement
capabilities in 1948, when it adopted what became known as
the “Sanity Code”—a set of rules that prohibited schools
from giving athletes financial aid that was based on athletic
ability and not available to ordinary students. See Daniel E.
Lazaroff, The NCAA in Its Second Century: Defender of
Amateurism or Antitrust Recidivist?, 86 Or. L. Rev. 329, 333
(2007). The Sanity Code also created a new “compliance
mechanism” to enforce the NCAA’s rules—“a Compliance
Committee that could terminate an institution’s NCAA
membership.” Id.

Germany, and the Coming of the Great War (1991) (explaining how the
naval arms race between Britain and Germany contributed to the outbreak
of World War I).

% The rise of the NCAA roughly paralleled that of the International
Olympic Committee (IOC) and the Amateur Athletic Union (AAU), both
in time and in philosophy. Like the NCAA, both organizations have had
to adapt to increasing professionalization and commercialization in sports.
In the late twentieth century, the IOC abandoned its amateurism
experiment. The AAU, meanwhile, continues to operate as a sponsor of
amateur sports programs and tournaments; it is currently best known for
its many boys’ basketball teams, which have struggled to deal with the
influence of professional agents and outside money. See, e.g., Jason
Zengerle, Breaks of the Game, N.Y. Times, Dec. 26,2010, at BR8 (calling
it “a commonplace for sportswriters to describe A.A.U. basketball as a
cesspool of corruption”).
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In 1956, the NCAA departed from the Sanity Code’s
approach to financial aid by changing its rules to permit its
members, for the first time, to give student-athletes
scholarships based on athletic ability. These scholarships
were capped at the amount of a full “grant in aid,” defined as
the total cost of “tuition and fees, room and board, and
required course-related books.”  Student-athletes were
prohibited from receiving any “financial aid based on
athletics ability” in excess of the value of a grant-in-aid, on
pain of losing their eligibility for collegiate athletics. Student-
athletes could seek additional financial aid not related to their
athletic skills; if they chose to do this, the total amount of
athletic and nonathletic financial aid they received could not
exceed the “cost of attendance™ at their respective schools.?

In August 2014, the NCAA announced it would allow
athletic conferences to authorize their member schools to
increase scholarships up to the full cost of attendance. The 80
member schools of the five largest athletic conferences in the
country voted in January 2015 to take that step, and the
scholarship cap at those schools is now at the full cost of
attendance. Marc Tracy, Top Conferences to Allow Aid for
Athletes’ Full Bills, N.Y. Times, Jan. 18, 2015, at SPS.

In addition to its financial aid rules, the NCAA has
adopted numerous other amateurism rules that limit student-
athletes compensation and their interactions with
professional sports leagues. An athlete can lose his amateur

* The “cost of attendance” at a particular school includes the items that
make up a grant in aid plus “[nonrequired] books and supplies,
transportation, and other expenses related to attendance at the institution.”
The difference between a grant in aid and the cost of attendance is a few
thousand dollars at most schools.
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status, for example, if he signs a contract with a professional
team, enters a professional league’s player draft, or hires an
agent. And, most importantly, an athlete is prohibited—with
few exceptions—from receiving any “pay” based on his
athletic ability, whether from boosters, companies seeking
endorsements, or would-be licensors of the athlete’s name,
image, and likeness (NIL).

C. The O’Bannon and Keller Litigation

In 2008, Ed O’Bannon, a former All-American basketball
player at UCLA, visited a friend’s house, where his friend’s
son told O’Bannon that he was depicted in a college
basketball video game produced by Electronic Arts (EA), a
software company that produced video games based on
college football and men’s basketball from the late 1990s
until around 2013. The friend’s son turned on the video
game, and O’Bannon saw an avatar of himself—a virtual
player who visually resembled O’Bannon, played for UCLA,
and wore O’Bannon’s jersey number, 31. O’Bannon had
never consented to the use of his likeness in the video game,
and he had not been compensated for it.

In 2009, O’Bannon sued the NCAA and the Collegiate
Licensing Company (CLC), the entity which licenses the
trademarks of the NCA A and a number of its member schools
for commercial use, in federal court. The gravamen of
O’Bannon’s complaint was that the NCAA’s amateurism
rules, insofar as they prevented student-athletes from being
compensated for the use of their NILs, were an illegal
restraint of trade under Section 1 of the Sherman Act,
15U.S.C.§ 1.
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Around the same time, Sam Keller, the former starting
quarterback for the Arizona State University and University
of Nebraska football teams, separately brought suit against
the NCAA, CLC, and EA. Keller alleged that EA had
impermissibly used student-athletes’ NILs in its video games
and that the NCAA and CLC had wrongfully turned a blind
eye to EA’s misappropriation of these NILs. The complaint
stated a claim under Indiana’s and California’s right of
publicity statutes, as well as a number of common-law
claims.

The two cases were consolidated during pretrial
proceedings. The defendants moved to dismiss Keller’s
right-of-publicity claims on First Amendment grounds. The
district court denied the motion to dismiss, and we affirmed
that decision, holding that “[u]nder California’s
transformative use defense, EA’s use of the likenesses of
college athletes like Samuel Keller in its video games is not,
as a matter of law, protected by the First Amendment.” In re
NCAA Student-Athlete Name & Likeness Licensing Litig.
(“Keller”), 724 F.3d 1268, 1284 (9th Cir. 2013).

In November 2013, the district court granted the
plaintiffs’ motion for class certification. The court held that
certification of a damages class under Rule 23(b)(3) was
inappropriate, but it certified the following class under Rule
23(b)(2) for injunctive and declaratory relief:

All current and former student-athletes
residing in the United States who compete on,
or competed on, an NCAA Division I
(formerly known as “University Division”
before 1973) college or university men’s
basketball team or on an NCAA Football
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Bowl Subdivision (formerly known as
Division I-A until 2006) men’s football team
and whose images, likenesses and/or names
may be, or have been, included or could have
been included (by virtue of their appearance
in a team roster) in game footage or in
videogames licensed or sold by Defendants,
their co-conspirators, or their licensees.*

After class certification was granted, the plaintiffs
voluntarily dismissed their damages claims with prejudice.
The plaintiffs also settled their claims against EA and CLC,
and the district court preliminarily approved the settlement.
O’Bannon and Keller were deconsolidated, and in June 2014,
the antitrust claims against the NCAA at issue in O ’Bannon
went to a bench trial before the district court.

4 As this class definition indicates, O’Bannon and Keller limited their
suits only to high-level (Division I/FBS) college football and men’s
basketball players. They likely did so in part because almost all of EA’s
college sports video games have been football and men’s basketball
games, and in part because those two sports generate far more revenue
than any other college sports. See, e.g., Richard Sandomir & Pete Thamel,
Tournament Stays at CBS, Adding Cable and 3 Teams, N.Y. Times, Apr.
23,2010, at B9 (describing CBS’s agreement to pay $10.8 billion for the
TV rights to the NCAA Division I men’s basketball tournament for a
period of 13 years); Marc Tracy & Tim Rohan, What Made College
Football More Like the Pros? $87.3 Billion, for a Start, N.Y. Times, Dec.
31,2014, at A1 (describing ESPN’s agreement to pay “$7.3 billion over
12 years to telecast seven [college football] games a year”); Nat’l
Collegiate Ath. Ass’n, 2004-2013 NCAA Revenues and Expenses of
Division I Intercollegiate Athletics Programs Report, at 37 (2014),
available at https://www.ncaapublications.com/p-4344-division-i-
revenues-and-expenses-2004-2013.aspx. Thus, although NCAA member
schools sponsor teams in a variety of other sports, both the district court’s
analysis and our own focus on football and men’s basketball.
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D. The District Court’s Decision

After a fourteen-day bench trial, the district court entered
judgment for the plaintiffs, concluding that the NCAA’s rules
prohibiting student-athletes from receiving compensation for
their NILs violate Section 1 of the Sherman Act. O’Bannon
v. NCAA, 7 F. Supp. 3d 955 (N.D. Cal. 2014).

1. The Markets

The court began by identifying the markets in which the
NCAA allegedly restrained trade. It identified two markets
that were potentially affected by the challenged NCAA rules.

a. The college education market

First, the court found that there is a “college education
market” in which FBS football and Division I basketball
schools compete to recruit the best high school players by
offering them “unique bundles of goods and services” that
include not only scholarships but also coaching, athletic
facilities, and the opportunity to face high-quality athletic
competition. Id. at 965—66. The court found that very few
athletes talented enough to play FBS football or Division I
basketball opt not to attend an FBS/Division I school; hardly
any choose to attend an FCS, Division II, or Division III
school or to compete in minor or foreign professional sports
leagues, and athletes are not allowed to join either the NFL or
the NBA directly from high school.® Id. at 966. Thus, the

5 The NFL has never allowed high school players to enter its draft. The
NBA did at one time, and a number of NBA stars (including LeBron
James and Kobe Bryant) came to the league directly from high school, but
in 2005, the NBA adopted a rule requiring draftees to be at least nineteen
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court concluded, the market specifically for FBS football and
Division I basketball scholarships is cognizable under the
antitrust laws because “there are no professional [or college]
football or basketball leagues capable of supplying a
substitute for the bundle of goods and services that FBS
football and Division I basketball schools provide.” Id. at
968.

b. The group licensing market

The second market identified by the district court was a
“group licensing market” in which, but for the NCAA’s
compensation rules, college football and basketball athletes
would be able to sell group licenses for the use of their NILs.
Id. The court broke this “group licensing market” down into
three submarkets in which players’ NILs could be profitably
licensed: (1) live game telecasts, (2) sports video games, and
(3) game rebroadcasts, advertisements, and other archival
footage.® Id. With respect to live game telecasts, the court
noted that the TV networks that broadcast live college
football and basketball games “often seek to acquire the
rights to use” the players’ NILs, which the court concluded
“demonstrate[s] that there is a demand for these rights” on the
networks’ part. Id. at 968—69. With respect to video games,
the court found that the use of NILs increased the
attractiveness of college sports video games to consumers,

years old and one year out of high school, a rule it has retained to the
present day. See Howard Beck, N.B.A. Draft Will Close Book on High
School Stars, N.Y. Times, June 28, 2005, at D1.

¢ Although the plaintiffs presented some evidence of other licensing
opportunities for merchandise such as jerseys and bobbleheads, they
abandoned these claims and the district court did not consider such
markets further. O’Bannon, 7 F. Supp. 3d at 968 n.4.
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creating a demand for players’ NILs.” Id. at 970. And with
respect to archival footage, the court noted that the NCAA
had licensed footage of student-athletes—including current
athletes—to a third-party licensing company, T3Media,
proving that there is demand for such footage. /d. at 970-71.

2. The Rule of Reason

Having concluded that the NCAA’s compensation rules
potentially restrained competition in these two markets, the
court proceeded to analyze the legality of the challenged
NCAA rules with respect to those markets, applying the Rule
of Reason. Id. at 984-1009. The district court found that the
NCAA'’s rules have an anticompetitive effect in the college
education market but not in the group licensing market. It
then concluded that the rules serve procompetitive purposes.
Finally, it determined that the procompetitive purposes of the
rules could be achieved by less restrictive alternative
restraints and that the current rules were therefore unlawful.

a. Anticompetitive effects

At the first step of the Rule of Reason, the court found
that the NCAA’s rules have an anticompetitive effect on the
college education market. Were it not for those rules, the
court explained, schools would compete with each other by
offering recruits compensation exceeding the cost of
attendance, which would “effectively lower the price that the

" The court acknowledged that the NCAA had recently terminated its
relationship with EA by declining to renew its license for such video
games, but the court found that there was no evidence that the NCAA
would not renew the relationship in the future. O’Bannon, 7 F. Supp. 3d
at 970.
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recruits must pay for the combination of educational and
athletic opportunities that the schools provide.” Id. at 972.
The rules prohibiting compensation for the use of student-
athletes’ NILs are thus a price-fixing agreement: recruits pay
for the bundles of services provided by colleges with their
labor and their NILs, but the “sellers” of these bundles—the
colleges——collectively “agree to value [NILs] at zero.” Id. at
973. Under this theory, colleges and universities behave as
a cartel—a group of sellers who have colluded to fix the price
of their product.

The court found in the alternative that the college
education market can be thought of as a market in which
student-athletes are sellers rather than buyers and the schools
are purchasers of athletic services. In the court’s alternative
view, the college education market is a monopsony—a
market in which there is only one buyer (the NCAA schools,
acting collectively) for a particular good or service (the labor
and NIL rights of student-athletes), and the colleges’
agreement not to pay anything to purchase recruits’ NILs
causes harm to competition. /d. at 973, 991.

By contrast, the court found that the NCAA’s rules do not
have an anticompetitive effect on any of the submarkets of
the group licensing market. The court explained that
although these submarkets exist, there would be no
competition in any of them if the challenged NCAA rules
were abolished. The court reasoned that the value of an NIL
license to a live game broadcaster or a video game company
would depend on the licensee’s acquiring every other NIL
license that was available. A live game broadcaster, for
example, would need to acquire a license from every team or
player whose games it might telecast. Similarly, a video
game producer would want to acquire NIL rights for all of the
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teams it needed to include in the game. Given these
requirements, the court deemed it highly unlikely that groups
of student-athletes would compete with each other to sell
their NIL rights; on the contrary, they would have an
incentive to cooperate to make sure that the package of NIL
rights sold to buyers was as complete as possible. Id. at
993-98. With respect to archival footage, meanwhile, the
court found that the NCAA’s licensing arrangement with
T3Media did not deprive student-athletes of any
compensation they might otherwise receive because T3Media
is prohibited from licensing footage of current athletes and
must obtain the consent of any former athlete whose NIL
appears in its footage. Id. at 998—99.

b. Procompetitive purposes

At the second step of the Rule of Reason, the NCAA
proffered four procompetitive purposes for its rules
prohibiting student-athletes from receiving compensation for
the use of their NILs: (1) preserving “amateurism” in college
sports; (2) promoting competitive balance in FBS football and
Division I basketball; (3) integrating academics and athletics;
and (4) increasing output in the college education market. /d.
at 999. The court accepted the first and third justifications in
part while rejecting the others.

(1) Amateurism. The NCAA argued to the district court
that restrictions on student-athlete compensation are
“necessary to preserve the amateur tradition and identity of
college sports.” Id. It contended that amateurism had been
one of the NCAA’s core principles since its founding and that
amateurism is a key driver of college sports’ popularity with
consumers and fans. /d. at 999-1000.
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The district court rejected the NCAA’s contention that it
had a “longstanding commitment to amateurism,” concluding
instead that the NCAA’s definition of amateurism was
“malleable,” changing frequently over time in “significant
and contradictory ways.” Id. at 1000. The court suggested
that, even today, the NCAA’s definition of amateurism is
inconsistent:  although players generally cannot receive
compensation other than scholarships, tennis players are
permitted to accept up to $10,000 in prize money before
enrolling in college, and student-athletes are permitted to
accept Pell grants even when those grants raise their total
financial aid package above their cost of attendance. Id. It
thus concluded that amateurism was not, in fact, a “core
principle[]” of the NCAA. Id.

The district court was not persuaded that amateurism is
the primary driver of consumer demand for college
sports—but it did find that amateurism serves some
procompetitive purposes. The court first concluded that
consumers are primarily attracted to college sports for
reasons unrelated to amateurism, such as loyalty to their alma
mater or affinity for the school in their region of the country.
Id. at 977-78. 1t also found much of the NCAA’s evidence
about amateurism unreliable. For example, the NCAA
provided a survey conducted by Dr. J. Michael Dennis, a
“survey research expert,” which purported to show that
Americans “generally oppose[] the idea of paying college
football and basketball players.” Id. at 975. The court
deemed the Dennis survey “unpersuasive” for a couple
reasons, one of which was that it believed the survey’s initial
question skewed the results by priming respondents to think
about illicit payments to student-athletes rather than the
possibility of allowing athletes to be paid. /d.
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But the district court ultimately found that the NCAA’s
“current understanding of amateurism” plays some role in
preserving “the popularity of the NCAA’s product.” Id. at
1005. It found that the NCAA’s current rules serve a
procompetitive benefit by promoting this understanding of
amateurism, which in turn helps preserve consumer demand
for college sports.

(2) Competitive Balance. The NCAA argued before the
district court that restricting compensation to student-athletes
helps level the playing field between FBS and Division I
schools in recruiting, thereby maintaining competitive

balance among those schools’ football and basketball teams.
Id. at 1001-02.

The district court acknowledged that promoting
competitive balance could be a valid procompetitive purpose
under the antitrust laws, but it concluded that the challenged
NCAA rules do not promote competitive balance. The court
noted that numerous economists have studied the NCAA over
the years and that “nearly all” of them have concluded that
the NCAA’s compensation rules do not promote competitive
balance. Id. at 978. The court also explained that although
the NCAA forbids its member schools to pay student-athletes
anything beyond a fixed scholarship, it allows schools to
spend as much as they like on other aspects of their athletic
programs, such as coaching, facilities, and the like, which
“negate[s] whatever equalizing effect the NCAA’s restraints
on student-athlete compensation might have once had.” Id.
at 1002. The court concluded that competitive balance was
thus not a viable justification for restricting student-athlete
compensation.
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(3) Integrating Academics and Athletics. The NCAA’s
third procompetitive justification for its restraints on student-
athlete compensation was that these restraints integrate
academics and athletics and thereby “improve the quality of
educational services provided to student-athletes.” Id.
According to the NCAA, student-athletes derive long-term
benefits from participating fully in academic life at their
schools, which the compensation rules encourage them to do.
1d. at 979-80.

The district court allowed that this was a viable
procompetitive justification for the NCAA’s regulating the
college education market, but it concluded that most of the
benefits of academic and athletic “integration” are not the
result of the NCAA’s rules restricting compensation. Rather,
these benefits are achieved by other NCAA rules—such as
those requiring student-athletes to attend class, prohibiting
athletes-only dorms, and forbidding student-athletes to
practice more than a certain number of hours per week. /d. at
980. The court explained that the only way in which the
compensation rules might facilitate the integration of athletics
and academics is that, by prohibiting student-athletes from
being paid large sums of money not available to ordinary
students, the rules prevent the creation of a social “wedge”
between student-athletes and the rest of the student body. /d.
at 980, 1003. It held, however, that even though the
avoidance of such a “wedge” is a legitimate procompetitive
goal, it does not justify a total, “sweeping prohibition” on
paying student-athletes for the use of their NILs. /d. at 1003.

(4) Increasing Output. The fourth and final
procompetitive justification alleged by the NCAA was that
the restraints on student-athlete compensation ‘“increase
output” in the college education market by increasing the
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available opportunities for students to play FBS football or
Division I basketball. /d. at 1003—04. The NCAA contended
that its rules accomplish this goal by attracting schools with
a philosophical commitment to amateurism to compete in
Division I and by enabling schools to compete in Division I
that otherwise could not afford to do so. /d. at 1004.

The district court rejected this justification. The court
found the idea that schools join Division I because of a
philosophical commitment to amateurism “implausible,”
noting that some major-conference schools had lobbied to
change the NCAA’s scholarship rules to raise compensation
limits. /d. at 981. The court also explained that schools in
FCS, Division II, and Division III are subject to the same
amateurism rules as Division I schools, making it unlikely
that schools choose to join Division I because of the
amateurism rules. /d.

The court likewise found no support in the record for the
notion that the NCAA’s compensation rules enable more
schools to compete in Division I. The court found that,
because Division I schools do not share revenue, there is no
reason to believe that the cost savings from not paying
student-athletes are being used to fund additional scholarships
at low-revenue schools or to enable those schools to join
Division I. Id. at 1004. The court also noted that the
plaintiffs were not seeking to require that all schools pay
their student-athletes; rather, they sought an injunction
permitting schools to do so. Schools that could not afford to
pay their student-athletes would not need to do so if the
plaintiffs prevailed and would therefore not be driven out of
Division I by a ruling in the plaintiffs’ favor. Id.
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c. Less restrictive alternatives

Having found that the NCAA had presented two
procompetitive justifications for “circumscribed” limits on
student-athlete compensation—i.e., increasing consumer
demand for college sports and preventing the formation of a
“wedge” between student-athletes and other students—the
court proceeded to the third and final step of the Rule of
Reason, where it considered whether there were means of
achieving the NCAA’s procompetitive purposes that were
“substantially less restrictive” than a total ban on
compensating student-athletes for use of their NILs. /Id. at
1004-05.

The court held that the plaintiffs had identified two
legitimate, less restrictive alternatives to the current NCAA
rules: (1) allowing schools to award stipends to student-
athletes up to the full cost of attendance, thereby making up
for any “shortfall” in their grants-in-aid, and (2) permitting
schools to hold a portion of their licensing revenues in trust,
to be distributed to student-athletes in equal shares after they
leave college.® Id. at 1005-06. The court determined that
neither of these alternatives to the total ban on NIL
compensation would undermine the NCAA’s procompetitive
purposes. The court also held that it would be permissible for
the NCAA to prohibit schools from funding these stipends or
trusts with anything other than revenue derived from the use
of players’ NILs. /d. at 1005.

¥ The district court rejected a third proposal: permitting student-athletes
to receive compensation from school-approved endorsements. O 'Bannon,
7 F. Supp. 3d at 984. The court found that this proposal would undermine
the NCAA’s efforts to protect its student-athletes from commercial
exploitation. Id.
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After entering judgment for the plaintiffs on their antitrust
claims, the district court permanently enjoined the NCAA
from prohibiting its member schools from (1) compensating
FBS football and Division I men’s basketball players for the
use of their NILs by awarding them grants-in-aid up to the
full cost of attendance at their respective schools, or
(2) paying up to $5,000 per year in deferred compensation to
FBS football and Division I men’s basketball players for the
use of their NILs, through trust funds distributable after they
leave school. The NCAA timely appealed, and we have
jurisdiction under 28 U.S.C. § 1291.

II

We review the district court’s findings of fact after the
bench trial for clear error and review the district court’s
conclusions of law de novo. FTC v. BurnLounge, Inc.,
753 F.3d 878, 883 (9th Cir. 2014). Our clear-error review of
the district court’s findings of fact is “deferential’; “we will
accept the district court’s findings of fact unless we are left
with the definite and firm conviction that a mistake has been
committed.” Id. (alteration and internal quotation marks
omitted).

I

On appeal, the NCAA contends that the plaintiffs’
Sherman Act claim fails on the merits, but it also argues that
we are precluded altogether from reaching the merits, for
three independent reasons: (1) The Supreme Court held in
NCAA v. Board of Regents of the University of Oklahoma,
468 U.S. 85 (1984), that the NCAA’s amateurism rules are
“valid as a matter of law”’; (2) the compensation rules at issue
here are not covered by the Sherman Act at all because they
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do not regulate commercial activity; and (3) the plaintiffs
have no standing to sue under the Sherman Act because they
have not suffered “antitrust injury.” We find none of these
three arguments persuasive.

A. Board of Regents Did Not Declare the NCAA'’s
Amateurism Rules “Valid as a Matter of Law”

We consider, first, the NCAA’s claim that, under Board
of Regents, all NCAA amateurism rules are “valid as a matter
of law.”

Board of Regents concerned the NCAA’s then-prevailing
rules for televising college football games. The rules allowed
television networks to negotiate directly with schools and
conferences for the right to televise games, but they imposed
caps on the total number of games that could be broadcast on
television each year and the number of games that any
particular school could televise. Id. at 91-94. The University
of Oklahoma and the University of Georgia challenged this
regime as an illegal restraint of trade under Section 1.

The Court observed that the television rules resembled
two kinds of agreements that are ordinarily considered per se
unlawful when made among horizontal competitors in the
same market: a price-fixing agreement (in that the rules set
a minimum aggregate price that the television networks were
required to pay the NCAA’s members) and an output-
restriction agreement (in that the rules artificially capped the
number of televised game licenses for sale). Id. at 99—100.
But it concluded that applying a per se rule of invalidity to the
NCAA'’s television rules would be “inappropriate” because
college football is “an industry in which horizontal restraints
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on competition are essential if the product is to be available
at all.” Id. at 100-01. The Court elaborated:

What the NCAA and its member institutions
market in this case is competition itself—
contests between competing institutions. Of
course, this would be completely ineffective
if there were no rules on which the
competitors agreed to create and define the
competition to be marketed. A myriad of
rules affecting such matters as the size of the
field, the number of players on a team, and the
extent to which physical violence is to be
encouraged or proscribed, all must be agreed
upon, and all restrain the manner in which
institutions compete. Moreover, the NCAA
seeks to market a particular brand of
football—college football. . . . In order to
preserve the character and quality of th[is]
“product,” athletes must not be paid, must be
required to attend class, and the like. And the
integrity of the “product” cannot be preserved
except by mutual agreement; if an institution
adopted such restrictions unilaterally, its
effectiveness as a competitor on the playing
field might soon be destroyed. Thus, the
NCAA plays a vital role in enabling college
football to preserve its character, and as a
result enables a product to be marketed which
might otherwise be wunavailable. In
performing this role, its actions widen
consumer choice—not only the choices
available to sports fans but also those
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available to athletes—and hence can be
viewed as procompetitive.

Id. at 101-02 (emphasis added). The Court held that the
NCAA’s rules should therefore be analyzed under the Rule of
Reason.

Applying the Rule of Reason, the Court struck down the
television rules on the ground that they did not serve any
legitimate procompetitive purpose. Id. at 113-20. It then
concluded its opinion by stating:

The NCAA plays a critical role in the
maintenance of a revered tradition of
amateurism in college sports. There can be no
question but that it needs ample latitude to
play that role, or that the preservation of the
student-athlete in higher education adds
richness and diversity to intercollegiate
athletics and is entirely consistent with the
goals of the Sherman Act. But consistent with
the Sherman Act, the role of the NCAA must
be to preserve a tradition that might otherwise
die; rules that restrict output are hardly
consistent with this role. Today we hold only
that the record supports the District Court’s
conclusion that by curtailing output and
blunting the ability of member institutions to
respond to consumer preference, the NCAA
has restricted rather than enhanced the place
of intercollegiate athletics in the Nation’s life.

Id. at 120 (emphasis added).
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Quoting heavily from the language in Board of Regents
that we have emphasized, the NCAA contends that any
Section 1 challenge to its amateurism rules must fail as a
matter of law because the Board of Regents Court held that
those rules are presumptively valid. We disagree.

The Board of Regents Court certainly discussed the
NCAA’s amateurism rules at great length, but it did not do so
in order to pass upon the rules’ merits, given that they were
not before the Court. Rather, the Court discussed the
amateurism rules for a different and particular purpose: to
explain why NCAA rules should be analyzed under the Rule
of Reason, rather than held to be illegal per se. The point was
a significant one. Naked horizontal agreements among
competitors to fix the price of a good or service, or to restrict
their output, are usually condemned as per se unlawful. See,
e.g., United States v. Trenton Potteries Co., 273 U.S. 392,
398 (1927); see also, e.g., Broad. Music, Inc. v. CBS, Inc.,
441 U.S. 1, 19-20 (1979) (arrangements that “almost always
tend to restrict competition and decrease output” are usually
per se illegal). The Board of Regents Court decided,
however, that because college sports could not exist without
certain horizontal agreements, NCAA rules should not be
held per se unlawful even when—Iike the television rules in
Board of Regents—they appear to be pure “restraints on the
ability of member institutions to compete in terms of price
and output.” Bd. of Regents, 468 U.S. at 103.

Board of Regents, in other words, did not approve the
NCAA’s amateurism rules as categorically consistent with
the Sherman Act. Rather, it held that, because many NCAA
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rules (among them, the amateurism rules)’ are part of the
“character and quality of the [NCAA’s] ‘product,’ id. at 102,
no NCAA rule should be invalidated without a Rule of
Reason analysis. The Court’s long encomium to amateurism,
though impressive-sounding, was therefore dicta. To be sure,
“[w]e do not treat considered dicta from the Supreme Court
lightly”; such dicta should be accorded “appropriate
deference.” United States v. Augustine, 712 F.3d 1290, 1295
(9th Cir. 2013). Where applicable, we will give the quoted
passages from Board of Regents that deference. But we are
not bound by Board of Regents to conclude that every NCAA
rule that somehow relates to amateurism is automatically
valid.

What is more, even if the language in Board of Regents
addressing amateurism were not dicta, it would not support
the tremendous weight that the NCAA seeks to place upon it.
The Court’s opinion supports the proposition that the
preservation of amateurism is a legitimate procompetitive
purpose for the NCAA to pursue, but the NCAA is not asking
us to find merely that its amateurism rules are
procompetitive; rather, it asks us to hold that those rules are
essentially exempt from antitrust scrutiny."” Nothing in

® TImportantly, the Court was quite clear that the preservation of
amateurism, standing alone, was not the justification for its decision to
reject a per se analysis. Bd. of Regents, 468 U.S. at 100—01 (“This
decision [not to apply a per se rule] is not based on . . . our respect for the
NCAA’s historic role in the preservation and encouragement of
intercollegiate amateur athletics.”).

" The NCAA appears at some places in its briefs to concede that the
amateurism rules are subject to Rule of Reason analysis and merely to
argue that Board of Regents “dictates the outcome” of that analysis. But
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Board of Regents supports such an exemption. To say that
the NCAA’s amateurism rules are procompetitive, as Board
of Regents did, is not to say that they are automatically
lawful; a restraint that serves a procompetitive purpose can
still be invalid under the Rule of Reason if a substantially less
restrictive rule would further the same objectives equally
well. See Bd. of Regents, 468 U.S. at 101 n.23 (“While as the
guardian of an important American tradition, the NCAA’s
motives must be accorded a respectful presumption of
validity, it is nevertheless well settled that good motives will
not validate an otherwise anticompetitive practice.”).

The NCAA cites decisions of three of our sister circuits,
claiming that each adopted its view of Board of Regents.
Two of these three cases, however, ultimately subjected the
NCAA’srules to Rule of Reason scrutiny—the very approach
we adopt today. See Smith v. NCAA, 139 F.3d 180, 186 (3d
Cir. 1998), vacated on other grounds by NCAA v. Smith,
525 U.S. 459 (1999); McCormack v. NCAA, 845 F.2d 1338,
134445 (5th Cir. 1988). Only one—the Seventh Circuit’s
decision in Agnew v. NCAA, 683 F.3d 328 (7th Cir. 2012)—
comes close to agreeing with the NCAA’s interpretation of
Board of Regents, and we find it unpersuasive.

In Agnew, two former college football players who lost
their scholarships challenged certain NCAA rules that
prohibited schools from offering multi-year scholarships and
capped the number of football scholarships each school could
offer. Id. at 332—-33. The Agnew court read Board of Regents
broadly and concluded that, “when an NCAA bylaw is clearly
meant to help maintain the ‘revered tradition of amateurism

we see no distinction between that position and an argument for blanket
antitrust immunity.
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in college sports’ or the ‘preservation of the student-athlete in
higher education,” the bylaw [should] be presumed
procompetitive.” Id. at 342-43 (quoting Bd. of Regents,
468 U.S. at 120). The court concluded, however, that the
scholarship limitations that were before it did not “implicate
the preservation of amateurism,” since awarding more or
longer scholarships to college athletes would not change their
status as amateurs. Id. at 344. Thus, no “procompetitive
presumption” applied to the scholarship rules. Id. at 345.
Instead of dismissing the plaintiffs’ antitrust claims on the
merits, the court dismissed them on the unrelated ground that
the plaintiffs had failed to plead the existence of a cognizable
market. /d.

Like the amateurism language in Board of Regents,
Agnew’s “procompetitive presumption” was dicta that was
ultimately unnecessary to the court’s resolution of that case.
But we would not adopt the 4gnew presumption even if it
were not dicta. Agnew’s analysis rested on the dubious
proposition that in Board of Regents, the Supreme Court
“blessed” NCAA rules that were not before it, and did so to
a sufficient degree to virtually exempt those rules from
antitrust scrutiny. /d. at 341. We doubt that was the Court’s
intent, and we will not give such an aggressive construction
to its words.

In sum, we accept Board of Regents’ guidance as
informative with respect to the procompetitive purposes
served by the NCAA’s amateurism rules, but we will go no
further than that. The amateurism rules’ validity must be
proved, not presumed.
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B. The Compensation Rules Regulate “Commercial
Activity”

The NCAA next argues that we cannot reach the merits of
the plaintiffs’ Sherman Act claim because the compensation
rules are not subject to the Sherman Act at all. The NCAA
points out that Section 1 of the Sherman Act applies only to
“restraint[s] of trade or commerce,” 15 U.S.C. § 1, and claims
that its compensation rules are mere “eligibility rules” that do
not regulate any “commercial activity.”

This argument is not credible. Although restraints that
have no effect on commerce are indeed exempt from Section
1, the modern legal understanding of “commerce” is broad,
“including almost every activity from which the actor
anticipates economic gain.” Phillip Areeda & Herbert
Hovenkamp, Antitrust Law: An Analysis of Antitrust
Principles and Their Application, 9 260b (4th ed. 2013). That
definition surely encompasses the transaction in which an
athletic recruit exchanges his labor and NIL rights for a
scholarship at a Division I school because it is undeniable that
both parties to that exchange anticipate economic gain from
it. See, e.g., Agnew, 683 F.3d at 340 (“No knowledgeable
observer could earnestly assert that big-time college football
programs competing for highly sought-after high school
football players do not anticipate economic gain from a
successful recruiting program.”). Moreover, Board of
Regents’ discussion of the procompetitive justifications for
NCAA amateurism rules shows that the Court “presume[d]
the applicability of the Sherman Act to NCAA bylaws, since
no procompetitive justifications would be necessary for
noncommercial activity to which the Sherman Act does not
apply.” Id. at 339.
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It is no answer to these observations to say, as the NCAA
does in its briefs, that the compensation rules are “eligibility
rules” rather than direct restraints on the terms of agreements
between schools and recruits. True enough, the compensation
rules are written in the form of eligibility rules; they provide
that an athlete who receives compensation other than the
scholarships specifically permitted by the NCAA loses his
eligibility for collegiate sports. The mere fact that a rule can
be characterized as an “eligibility rule,” however, does not
mean the rule is not a restraint of trade; were the law
otherwise, the NCAA could insulate its member schools’
relationships with student-athletes from antitrust scrutiny by
renaming every rule governing student-athletes an “eligibility
rule.” The antitrust laws are not to be avoided by such
“clever manipulation of words.” Simpson v. Union Oil Co. of
Cal., 377 U.S. 13, 21-22 (1964).

In other words, the substance of the compensation rules
matters far more than how they are styled. And in substance,
the rules clearly regulate the terms of commercial
transactions between athletic recruits and their chosen
schools: a school may not give a recruit compensation
beyond a grant-in-aid, and the recruit may not accept
compensation beyond that limit, lest the recruit be
disqualified and the transaction vitiated. The NCAA’s
argument that its compensation rules are ‘“eligibility”
restrictions, rather than substantive restrictions on the price
terms of recruiting agreements, is but a sleight of hand.
There is real money at issue here.

As the NCAA points out, two circuits have held that
certain NCAA rules are noncommercial in nature. In Smith
v. NCAA, the Third Circuit dismissed a student-athlete’s
challenge to the NCAA’s “Postbaccalaureate Bylaw,” which
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prohibited athletes from participating in athletics at
postgraduate schools other than their undergraduate schools,
on the grounds that the Sherman Act did not apply to that
Bylaw. The Smith court held that eligibility rules such as the
Postbaccalaureate Bylaw “are not related to the NCAA’s
commercial or business activities. Rather than intending to
provide the NCAA with a commercial advantage, the
eligibility rules primarily seek to ensure fair competition in
intercollegiate athletics.” Smith, 139 F.3d at 185.

The Sixth Circuit, meanwhile, held in Bassett v. NCAA,
528 F.3d 426, 430, 433 (6th Cir. 2008), that the NCAA’s
rules against giving recruits “improper inducements” were
“explicitly noncommercial.” The court explained:

In fact, th[e]se rules are anti-commercial and
designed to promote and ensure
competitiveness amongst NCAA member
schools. Violation of the applicable NCAA
rules gives the violator a decided competitive
advantage in recruiting and retaining highly
prized student athletes. It also violates the
spirit of amateur athletics by providing
remuneration to athletes in exchange for their
commitments to play for the violator’s
football program. Finally, violators of these
rules harm the student-athlete academically
when coaches and assistants complete
coursework on behalf of the student-athlete.

Id. at 433.

Neither Smith nor Bassett convinces us that the NCAA’s
compensation rules are noncommercial. The
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Postbaccalaureate Bylaw challenged in Smith was a true
“eligibility” rule, akin to the rules limiting the number of
years that student-athletes may play collegiate sports or
requiring student-athletes to complete a certain number of
credit hours each semester. As the Smith court expressly
noted, the Postbaccalaureate Bylaw was “not related to the
NCAA’s commercial or business activities.” Smith, 139 F.3d
at 185. By contrast, the rules here—which regulate what
compensation NCAA schools may give student-athletes, and
how much—-do relate to the NCAA’s business activities: the
labor of student-athletes is an integral and essential
component of the NCAA’s “product,” and a rule setting the
price of that labor goes to the heart of the NCAA’s business.
Thus, the rules at issue here are more like rules affecting the
NCAA’s dealings with its coaches or with corporate business
partners—which courts have held to be commercial—than
they are like the Bylaw challenged in Smith. See Bd. of
Regents, 468 U.S. at 104—13 (applying Sherman Act to rules
governing NCAA members’ contracts with television
networks); Law v. NCAA, 134 F.3d 1010, 1024 (10th Cir.
1998) (applying Sherman Act to NCAA rules limiting
compensation of basketball coaches).

Bassett cannot be distinguished here in the way that Smith
can since it involved an NCAA rule relating to payments to
athletic recruits, but we believe Bassett was simply wrong on
this point. Bassett’s reasoning, in fine, is that rules that seek
to combat commercialism in college sports by preventing
schools from competing to pay student-athletes cannot be
considered restraints on “commerce.” We simply cannot
understand this logic. Rules that are “anti-commercial and
designed to promote and ensure competitiveness,” Bassett,
528 F.3d at 433, surely affect commerce just as much as rules
promoting commercialism. The intent behind the NCAA’s
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compensation rules does not change the fact that the
exchange they regulate—Ilabor for in-kind compensation—is
a quintessentially commercial transaction.

We therefore conclude that the NCAA’s compensation
rules are within the ambit of the Sherman Act.

C. The Plaintiffs Demonstrated that the Compensation Rules
Cause Them Injury in Fact

The NCAA’s last argument antecedent to the merits is
that the plaintiffs’ Section 1 claim fails at the threshold
because the plaintiffs have failed to show that they have
suffered “antitrust injury.” Antitrust injury is a heightened
standing requirement that applies to private parties suing to
enforce the antitrust laws. To satisfy the antitrust-injury
requirement, a plaintiff must show “injury of the type the
antitrust laws were intended to prevent and that flows from
that which makes defendants’ acts unlawful.” Glen Holly
Entm’t, Inc. v. Tektronix Inc., 343 F.3d 1000, 1007-08 (9th
Cir. 2003) (quoting Brunswick Corp. v. Pueblo Bowl-O-Mat,
Inc., 429 U.S. 477, 489 (1977)) (internal quotation marks
omitted).

Although the NCAA purports to be making an antitrust-
injury argument, it is mistaken. The NCAA has not
contended that the plaintiffs’ injuries are not “of the type the
antitrust laws were intended to prevent.” Rather, the NCAA
has made a garden-variety standing argument: it alleges that
the plaintiffs have not been injured in fact by the
compensation rules because those rules do not deprive them
of any NIL compensation they would otherwise receive.
Addressing each of the potential markets for NIL rights that
the district court identified, the NCAA argues that (1) there
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are no legally-recognized NIL rights for participants in live
game broadcasts; (2) the NCAA’s compensation rules do not
deprive the plaintiffs of compensation for use of their NILs in
video games because the NCAA no longer permits college
sports video games to be made and has a separate policy
forbidding the use of student-athletes’ NILs in video games;
and (3) the NCAA’s licensing agreement for archival footage
with T3Media does not deprive athletes of NIL compensation
for archival footage because it prevents T3Media from
licensing student-athletes’ NILs while they are in school and
requires the company to obtain consent once student-athletes
have left school.

We conclude that the plaintiffs have shown that they are
injured in fact as a result of the NCAA’s rules having
foreclosed the market for their NILs in video games. We
therefore do not reach the thornier questions of whether
participants in live TV broadcasts of college sporting events
have enforceable rights of publicity or whether the plaintiffs
are injured by the NCAA’s current licensing arrangement for
archival footage.

1. Absent the NCAA’s compensation rules, video game
makers would negotiate with student-athletes for the
right to use their NILs

As we have explained, the district court found that, if
permitted to do so, video game makers such as EA would
negotiate with college athletes for the right to use their NILs
in video games because these companies want to make games
that are as realistic as possible. O’Bannon, 7 F. Supp. 3d at
970. The district court noted that EA currently negotiates
with the NFL and NBA players’ unions for the right to use
their members’ NILs in pro sports video games. Id. The



Case: 14-16601, 09/30/2015, ID: 9701261, DktEntry: 112-1, Page 39 of 73

O’BANNON V. NCAA 39

plaintiffs also put into evidence a copy of a 2005 presentation
by EA representatives to the NCAA, which stated that EA’s
inability to use college athletes” NILs was the “number one
factor holding back NCAA video game growth.”

The NCAA argues, however, that we cannot find that the
plaintiffs have suffered an injury in fact based on lost
compensation from video game companies because the
NCAA has terminated its relationship with EA and is not
currently working with any other video game maker."! We
disagree. The district court found that it is entirely possible
that the NCAA will resume its support for college sports
video games at some point in the future, given that the NCAA
found such games to be profitable in the past, id., and that
finding of fact was not clearly erroneous. Given the NCAA’s
previous, lengthy relationship with EA and the other evidence
presented, it was reasonable for the district court to conclude
that the NCAA may well begin working with EA or another
video game company in the future.'?

"' The NCAA also asserts before us that it has no intent to license its
intellectual property for use in video games in the future, but we place no
weight on that assertion. Statements in appellate briefs are not evidence.
See, e.g., Kyocera Corp. v. Prudential-Bache Trade Servs., Inc.,341 F.3d
987, 1002 (9th Cir. 2003).

2 Even if the district court had not made this factual finding, we would
be reluctant to conclude that the NCAA’s current moratorium on college
sports video games precludes the plaintiffs’ suit. When a defendant has
voluntarily ceased “allegedly improper behavior in response to a suit, but
is free to return to it at any time,” a challenge to the defendant’s behavior
is generally not considered moot unless “there is no reasonable
expectation that the illegal action will recur.” Native Vill. of Noatak v.
Blatchford, 38 F.3d 1505, 1510 (9th Cir. 1994). Under this logic, the
NCAA'’s decision to terminate its relationship with video game companies
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Our conclusion is unaffected by the NCAA’s claim that
other rules and policies, not directly at issue here, would
forbid video game makers from using student-athletes’ NILs
in their games if such games were to be made again. The
NCAA did, after all, permit EA to continue making NCAA
video games for some time after EA began incorporating
recognizable player avatars into the games. Moreover, Joel
Linzner, a EA executive, testified at trial that EA “made a
long-sustained effort to work with the NCAA™ to change the
policy against using student-athletes’ NILs, and that NCAA
executives were “supportive” of the idea. It was not clearly
erroneous for the district court to conclude on the basis of this
evidence that the NCAA might well either change its policy
barring the use of athletes’ NILs in video games or decline to
enforce it.

2. Whether the Copyright Act preempts right-of-
publicity claims based on sports video games is
tangential to this case and irrelevant to the plaintiffs’
standing

In addition to arguing that its current policies against
college sports video games defeat the plaintiffs’ claims to
standing, the NCAA also contends that there are legal barriers
that would prevent the plaintiffs from being compensated by
a video game maker. Specifically, the NCAA argues that the
Copyright Act would preempt any right-of-publicity claim

should not moot the plaintiffs’ video game-related claims or show that the
NCAA'’s conduct does not injure the plaintiffs.
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arising out of the use of those NILs in sports video games."
Thus, the NCAA maintains, if it were to resume its support
for college sports video games and permit video game
companies to use student-athletes’ NILs, the video game
makers would not pay student-athletes for their NILs; rather,
they could use the NILs for free.

We decline to consider this argument, for two reasons.
First, it is convoluted and far afield from the main issues in
this case. The NCAA asks us to decide whether, assuming
that EA or some other video game company were to make a
college sports video game that incorporated student-athletes’
NILs and then refuse to pay student-athletes for those NILs,
the game maker would have a viable Copyright Act defense
to a right-of-publicity lawsuit brought by the athletes. That
question is a complex one, implicating both Section 301 of
the Copyright Act, 17 U.S.C. § 301, which expressly
preempts certain common-law claims, and a murky body of
case law holding that, in some circumstances, the Act
impliedly preempts claims that fall outside of Section 301’s
scope. See, e.g., Facenda v. NFL Films, Inc., 542 F.3d 1007,
1028-32 (3d Cir. 2008) (suggesting, on the basis of a conflict
preemption analysis, that federal copyright law can
“impliedly preempt[]” right-of-publicity claims). It is
scarcely fit for resolution within the confines of a standing
inquiry in an antitrust suit between the NCA A and its student-
athletes that involves neither EA nor any other video game

3 The NCAA also argues that the First Amendment would preclude any
right-of-publicity claim arising out of a sports video game. We rejected
that argument in Keller, 724 F.3d at 1284, and we will not consider it
further in this appeal. Accord Hartv. Electronic Arts, Inc., 717 F.3d 141,
170 (3d Cir. 2013) (holding that “the NCAA Football . . . games at issue
in this case do not sufficiently transform [student-athletes’] identit[ies] to
escape [a] right of publicity claim”).
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company as a party. Should a college sports video game be
made in the future and the right-of-publicity suit envisioned
by the NCAA come to pass, the court hearing that suit will be
in a far better position to resolve the question of Copyright
Act preemption than we are.

Second and more importantly, the NCAA’s argument
about the Copyright Act, even if correct, is irrelevant to
whether the plaintiffs lack standing. On the NCAA’s
interpretation of the Copyright Act, professional football and
basketball players have no enforceable right-of-publicity
claims against video game makers either—yet EA currently
pays NFL and NBA players for the right to use their NILs in
its video games. O’Bannon, 7 F. Supp. 3d at 970. Thus,
there is every reason to believe that, if permitted to do so, EA
or another video game company would pay NCAA athletes
for their NIL rights rather than test the enforceability of those
rights in court. That the NCAA’s rules deny the plaintiffs all
opportunity to receive this compensation is sufficient to
endow them with standing to bring this lawsuit. See 13A
Charles Alan Wright & Arthur R. Miller, Federal Practice and
Procedure § 3531.4 (3d ed. 1998) (“[L]oss of an opportunity
may constitute injury, even though it is not certain that any
benefit would have been realized if the opportunity had been
accorded.” (collecting cases)); cf., e.g., United States v.
Students Challenging Regulatory Agency Procedures
(SCRAP), 412 U.S. 669, 689 n.14 (1973) (rejecting the
government’s argument that standing should be limited “to
those who have been ‘significantly’ affected by agency
action”); Preminger v. Peake, 552 F.3d 757, 763 (9th Cir.
2008) (“The injury may be minimal.”).

* ok 3k
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Because the plaintiffs have shown that, absent the
NCAA’s compensation rules, video game makers would
likely pay them for the right to use their NILs in college
sports video games, the plaintiffs have satisfied the
requirement of injury in fact and, by extension, the
requirement of antitrust injury.

v

Having rejected all of the NCAA’s preliminary legal
arguments, we proceed to review the plaintiffs’ Section 1
claim on the merits. Although in another context the
NCAA’s decision to value student-athletes’ NIL at zero might
be per se illegal price fixing, we are persuaded—as was the
Supreme Court in Board of Regents and the district court
here—that the appropriate rule is the Rule of Reason. As the
Supreme Court observed, the NCAA “market[s] a particular
brand . . . [that] makes it more popular than professional
sports to which it might otherwise be comparable.” Board of
Regents, 468 U.S. at 101-02. Because the “integrity of the
‘product’ cannot be preserved except by mutual agreement,”
“restraints on competition are essential if the product is to be
available at all.” Id. at 101, 102; see also id. at 117 (“Our
decision not to apply a per se rule to this case rests in large
part on our recognition that a certain degree of cooperation is
necessary if the type of competition that [the NCAA] and its
member institutions seek to market is to be preserved.”
(footnote omitted)).

Like the district court, we follow the three-step
framework of the Rule of Reason: “[1] The plaintiff bears the
initial burden of showing that the restraint produces
significant anticompetitive effects within a relevant market.
[2] If the plaintiff meets this burden, the defendant must come
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forward with evidence of the restraint’s procompetitive
effects. [3] The plaintiff must then show that any legitimate
objectives can be achieved in a substantially less restrictive
manner.” Tanaka v. Univ. of S. Cal., 252 F.3d 1059, 1063
(9th Cir. 2001) (citations and internal quotation marks
omitted).

A. Significant Anticompetitive Effects Within a Relevant
Market

As we have recounted, the district court made the
following factual findings: (1) that a cognizable “college
education market” exists, wherein colleges compete for the
services of athletic recruits by offering them scholarships and
various amenities, such as coaching and facilities; (2) that if
the NCAA’s compensation rules did not exist, member
schools would compete to offer recruits compensation for
their NILs; and (3) that the compensation rules therefore have
a significant anticompetitive effect on the college education
market, in that they fix an aspect of the “price” that recruits
pay to attend college (or, alternatively, an aspect of the price
that schools pay to secure recruits’ services). These findings
have substantial support in the record.

By and large, the NCAA does not challenge the district
court’s findings. It does not take issue with the way that the
district court defined the college education market. Nor does
it appear to dispute the district court’s conclusion that the
compensation rules restrain the NCAA’s member schools
from competing with each other within that market, at least
to a certain degree. Instead, the NCAA makes three modest
arguments about why the compensation rules do not have a
significant anticompetitive effect. First, it argues that
because the plaintiffs never showed that the rules reduce
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output in the college education market, the plaintiffs did not
meet their burden of showing a significant anticompetitive
effect. ~ Second, it argues that the rules have no
anticompetitive effect because schools would not pay student-
athletes anything for their NIL rights in any event, given that
those rights are worth nothing. And finally, the NCAA
argues that even if the district court was right that schools
would pay student-athletes for their NIL rights, any such
payments would be small, which means that the
compensation rules’ anticompetitive effects cannot be
considered significant.

We can dispose of the first two arguments quickly. First,
the NCAA’s contention that the plaintiffs’ claim fails because
they did not show a decrease in output in the college
education market is simply incorrect. Here, the NCAA
argues that output in the college education market “consists
of opportunities for student-athletes to participate in FBS
football or Division I men’s basketball,” and it quotes the
district court’s finding that these opportunities have
“increased steadily over time.” See O’Bannon, 7 F. Supp. 3d
at 981. But this argument misses the mark. Although output
reductions are one common kind of anticompetitive effect in
antitrust cases, a “reduction in output is not the only measure
of anticompetitive effect.” Areeda & Hovenkamp 9 1503b(1)
(emphasis added).

The “combination[s] condemned by the [Sherman] Act”
also include “price-fixing . . . by purchasers” even though
“the persons specially injured . . . are sellers, not customers
or consumers.” Mandeville Island Farms, Inc. v. Am. Crystal
Sugar Co., 334 U.S. 219, 235 (1948). At trial, the plaintiffs
demonstrated that the NCAA’s compensation rules have just
this kind of anticompetitive effect: they fix the price of one
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component of the exchange between school and recruit,
thereby precluding competition among schools with respect
to that component. The district court found that although
consumers of NCAA football and basketball may not be
harmed directly by this price-fixing, the “student-athletes
themselves are harmed by the price-fixing agreement among
FBS football and Division I basketball schools.” O’Bannon,
7 F. Supp. 3d at 972-73. The athletes accept grants-in-aid,
and no more, in exchange for their athletic performance,
because the NCAA schools have agreed to value the athletes’
NILs at zero, “an anticompetitive effect.”'* Id. at 973. This
anticompetitive effect satisfied the plaintiffs’ initial burden
under the Rule of Reason. Cf. Cal. Dental Ass'n v. FTC,
526 U.S. 756, 777 (1999) (“[R]aising price, reducing output,
and dividing markets have the same anticompetitive effects.”
(quoting Gen. Leaseways, Inc. v. Nat’l Truck Leasing Ass’n,
744 F.2d 588, 594-95 (7th Cir. 1984))).

Second, the NCAA’s argument that student-athletes’
NILs are, in fact, worth nothing is simply a repackaged
version of its arguments about injury in fact, which we have
rejected.

Finally, we reject the NCAA’s contention that any NIL
compensation that student-athletes might receive in the
absence of its compensation rules would be de minimis and
that the rules therefore do not significantly affect competition

" As we have explained, the district court alternatively characterized
student-athletes as buyers of educational services from a cartel rather than
sellers of labor to a monopsony. This different way of describing the
college education market did not alter either the district court’s analysis
of how the market functioned or its assessment that student-athletes are
harmed by the NCAA’s compensation rules. O’Bannon, 7 F. Supp. 3d at
973, 991-93.
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in the college education market. This “too small to matter”
argument is incompatible with the Supreme Court’s holding
in Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643 (1980)
(per curiam). In Catalano, a group of beer retailers sued a
group of beer wholesalers, alleging that the wholesalers had
secretly agreed to end their customary practice of extending
the retailers interest-free credit for roughly a month after the
delivery of beer. Id. at 644. The Court unanimously held that
this agreement was unlawful per se. It reasoned that the
agreement was clearly a means of “extinguishing one form of
[price] competition among the sellers,” given that credit terms
were part of the price of the beer, and that the agreement was
therefore tantamount to price-fixing. Id. at 649. The Court
was not concerned with whether the agreement affected the
market adversely: “It is no excuse that the prices fixed are
themselves reasonable.” Id. at 647.

The NCAA’s compensation rules function in much the
same way as the agreement at issue in Catalano: they
“extinguish[] one form of competition” among schools
seeking to land recruits. We acknowledge that Catalano was
a per se case in which the Court did not analyze the
anticompetitive effect of the wholesalers’ agreement in
detail,’ but the decision nonetheless indicates that an antitrust
court should not dismiss an anticompetitive price-fixing
agreement as benign simply because the agreement relates
only to one component of an overall price. That proposition
finds further support in Board of Regents: 1in Board of
Regents, a Rule of Reason case, the Court held that the
NCAA'’s television plan had “a significant potential for

'3 Indeed, the Catalano defendants declined to “suggest a procompetitive
justification for [their] horizontal agreement to fix credit.” Catalano,
446 U.S. at 646 n.8.
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anticompetitive effects” without delving into the details of
exactly how much the plan restricted output of televised
games or how much it fixed the price of TV contracts.
468 U.S. at 104-05. While the precise value of NIL
compensation is uncertain, at this point in the analysis and in
light of Catalano and Board of Regents, we conclude that the
plaintiffs have met their burden at the first step of the Rule of
Reason by showing that the NCAA’s compensation rules fix
the price of one component (NIL rights) of the bundle that
schools provide to recruits.

Because we agree with the district court that the
compensation rules have a significant anticompetitive effect
on the college education market, we proceed to consider the
procompetitive justifications the NCAA proffers for those
rules.

B. Procompetitive Effects

As discussed above, the NCAA offered the district court
four procompetitive justifications for the compensation rules:
(1) promoting amateurism, (2) promoting competitive balance
among NCAA schools, (3) integrating student-athletes with
their schools’ academic community, and (4) increasing output
in the college education market. The district court accepted
the first and third and rejected the other two.

Although the NCAA’s briefs state in passing that the
district court erred in failing to “credit all four justifications
fully,” the NCAA focuses its arguments to this court entirely
on the first proffered justification—the promotion of
amateurism. We therefore accept the district court’s factual
findings that the compensation rules do not promote
competitive balance, that they do not increase output in the
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college education market, and that they play a limited role in
integrating student-athletes with their schools’ academic
communities, since we have been offered no meaningful
argument that those findings were clearly erroneous. See,
e.g., Md. Cas. Co. v. Knight, 96 F.3d 1284, 1291 (9th Cir.
1996).

The district court acknowledged that the NCAA’s current
rules promote amateurism, which in turn plays a role in
increasing consumer demand for college sports. O’Bannon,
7 F. Supp. 3d at 978. The NCAA does not challenge that
specific determination, but it argues to us that the district
court gave the amateurism justification short shrift, in two
respects. First, it claims that the district court erred by
focusing solely on the question of whether amateurism
increases consumers’ (i.e., fans’) demand for college sports
and ignoring the fact that amateurism also increases choice
for student-athletes by giving them “the only opportunity
[they will] have to obtain a college education while playing
competitive sports as students.” Second, it faults the district
court for being inappropriately skeptical of the NCAA’s
historical commitment to amateurism. Although we might
have credited the depth of the NCAA’s devotion to
amateurism differently, these arguments do not persuade us
that the district court clearly erred.

The NCAA is correct that a restraint that broadens
choices can be procompetitive. The Court in Board of
Regents observed that the difference between college and
professional sports “widen[s]” the choices “available to
athletes.” Bd. of Regents, 468 U.S. at 102. But we fail to see
how the restraint at issue in this particular case—i.e., the
NCAA’s limits on student-athlete compensation—makes
college sports more attractive to recruits, or widens recruits’
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spectrum of choices in the sense that Board of Regents
suggested. As the district court found, it is primarily “the
opportunity to earn a higher education” that attracts athletes
to college sports rather than professional sports, O’Bannon,
7 F. Supp. 3d at 986, and that opportunity would still be
available to student-athletes if they were paid some
compensation in addition to their athletic scholarships.
Nothing in the plaintiffs’ prayer for compensation would
make student-athletes something other than students and
thereby impair their ability to become student-athletes.

Indeed, if anything, loosening or abandoning the
compensation rules might be the best way to “widen”
recruits’ range of choices; athletes might well be more likely
to attend college, and stay there longer, if they knew that they
were earning some amount of NIL income while they were in
school. See Jeffrey L. Harrison & Casey C. Harrison, The
Law and Economics of the NCAA’s Claim to Monopsony
Rights, 54 Antitrust Bull. 923, 948 (2009). We therefore
reject the NCAA'’s claim that, by denying student-athletes
compensation apart from scholarships, the NCAA increases
the “choices” available to them."®

The NCAA’s second point has more force—the district
court probably underestimated the NCAA’s commitment to
amateurism. See Bd. of Regents, 468 U.S. at 120 (referring to

'8 It may be that what the NCAA means by this argument is that its
compensation rules make it possible for schools to fund more scholarships
than they otherwise could and thereby increase the number of
opportunities that recruits have to play college sports. To the extent the
NCAA is making that argument, it is the functional equivalent of the
NCAA'’s argument that the rules increase output in the college education
market. The district court found that argument unproved, and we have
affirmed that finding.
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the NCAA’s “revered tradition of amateurism in college
sports”). But the point is ultimately irrelevant. Even if the
NCAA'’s concept of amateurism had been perfectly coherent
and consistent, the NCAA would still need to show that
amateurism brings about some procompetitive effect in order
to justify it under the antitrust laws. See id. at 101-02 &
n.23. The NCAA cannot fully answer the district court’s
finding that the compensation rules have significant
anticompetitive effects simply by pointing out that it has
adhered to those rules for a long time. Nevertheless, the
district court found, and the record supports that there is a
concrete procompetitive effect in the NCAA’s commitment
to amateurism: namely, that the amateur nature of collegiate
sports increases their appeal to consumers. We therefore
conclude that the NCAA’s compensation rules serve the two
procompetitive purposes identified by the district court:
integrating academics with athletics, and “preserving the
popularity of the NCAA’s product by promoting its current
understanding of amateurism.” O’Bannon, 7 F. Supp. 3d at
1005."7

'7 The dissent suggests that during the second step the district court
defined the procompetitive benefits as “limits on large amounts of
student-athlete compensation preserve the popularity of the NCAA’s
product.” Dissent at 69, 70. But this cannot be right. During the second
step, the district court could only consider the benefits of the NCAA’s
existing rule prohibiting NIL payments—it could not consider the
potential benefits of an alternative rule (such as capping large payments).
The correct inquiry under the Rule of Reason is: What procompetitive
benefits are served by the NCAA’s existing rule banning NIL payments?
The district court found that the NCAA’s existing ban provides the
procompetitive benefit of preserving amateurism, and thus consumer
demand. It is only in the third step, where the burden is on the plaintiffs,
when the court could consider whether alternative rules provide a
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We note that the district court’s findings are largely
consistent with the Supreme Court’s own description of the
college football market as “a particular brand of football” that
draws from “an academic tradition [that] differentiates [it]
from and makes it more popular than professional sports to
which it might otherwise be comparable, such as, for
example, minor league baseball.” Bd. of Regents, 468 U.S. at
101-02. “Thus, the NCAA plays a vital role in enabling
college football to preserve its character, and as a result
enables a product to be marketed which might otherwise be
unavailable.” Id. at 102. But, as Board of Regents
demonstrates, not every rule adopted by the NCAA that
restricts the market is necessary to preserving the “character”
of college sports. We thus turn to the final inquiry—whether
there are reasonable alternatives to the NCAA’s current
compensation restrictions.

C. Substantially Less Restrictive Alternatives

The third step in the Rule of Reason analysis is whether
there are substantially less restrictive alternatives to the
NCAA’s current rules. We bear in mind that—to be viable
under the Rule of Reason—an alternative must be “virtually
as effective” in serving the procompetitive purposes of the
NCAA'’s current rules, and “without significantly increased
cost.” Cnty. of Tuolumne v. Sonora Cmty. Hosp., 236 F.3d
1148, 1159 (9th Cir. 2001) (internal quotation marks
omitted). We think that plaintiffs must make a strong
evidentiary showing that its alternatives are viable here. Not
only do plaintiffs bear the burden at this step, but the

procompetitive benefit. And even then, the courts' analysis is cabined to
considering whether the alternative serves the same procompetitive
interests identified in second step.
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Supreme Court has admonished that we must generally afford
the NCAA “ample latitude” to superintend college athletics.
Bd. of Regents, 468 U.S. at 120; see also Law v. Nat'l
Collegiate Athletic Ass'n, 134 F.3d 1010, 1022 (10th Cir.
1998) (“[Clourts should afford the NCAA plenty of room
under the antitrust laws to preserve the amateur character of
intercollegiate athletics.”); Race Tires Am., Inc. v. Hoosier
Racing Tire Corp., 614 F.3d 57, 83 (3d Cir. 2010) (noting
that, generally, “sports-related organizations should have the
right to determine for themselves the set of rules that they
believe best advance their respective sport”).

The district court identified two substantially less
restrictive alternatives: (1) allowing NCAA member schools
to give student-athletes grants-in-aid that cover the full cost
of attendance; and (2) allowing member schools to pay
student-athletes small amounts of deferred cash compensation
for use of their NILs." O’Bannon, 7 F. Supp. 3d at 1005-07.
We hold that the district court did not clearly err in finding
that raising the grant-in-aid cap would be a substantially less
restrictive alternative, but that it clearly erred when it found
that allowing students to be paid compensation for their NILs
is virtually as effective as the NCAA’s current amateur-status
rule.

'8 Although the NCAA now permits schools and conferences to elect to
raise their scholarship caps to the full cost of attendance, it could reverse
its position on that issue at any time. The district court’s injunction
prohibiting the NCAA from setting a cap any lower than the cost of
attendance thus remains in effect, which means that the NCAA’s
challenge to that portion of the injunction is not moot.
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1. Capping the permissible amount of scholarships at the
cost of attendance

The district court did not clearly err in finding that
allowing NCA A member schools to award grants-in-aid up to
their full cost of attendance would be a substantially less
restrictive alternative to the current compensation rules. All
of the evidence before the district court indicated that raising
the grant-in-aid cap to the cost of attendance would have
virtually no impact on amateurism: Dr. Mark Emmert, the
president of the NCAA, testified at trial that giving student-
athletes scholarships up to their full costs of attendance would
not violate the NCAA’s principles of amateurism because all
the money given to students would be going to cover their
“legitimate costs” to attend school. Other NCAA witnesses
agreed with that assessment. Id. at 983. Nothing in the
record, moreover, suggested that consumers of college sports
would become less interested in those sports if athletes’
scholarships covered their full cost of attendance, or that an
increase in the grant-in-aid cap would impede the integration
of student-athletes into their academic communities. /d.

The NCAA, along with fifteen scholars of antitrust law
appearing as amici curiae, warns us that if we affirm even
this more modest of the two less restrictive alternative
restraints identified by the district court, we will open the
floodgates to new lawsuits demanding all manner of
incremental changes in the NCAA’s and other organizations’
rules. The NCAA and these amici admonish us that as long
as a restraint (such as a price cap) is “reasonably necessary to
a valid business purpose,” it should be upheld; it is not an
antitrust court’s function to tweak every market restraint that
the court believes could be improved.
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We agree with the NCAA and the amici that, as a general
matter, courts should not use antitrust law to make marginal
adjustments to broadly reasonable market restraints. See,
e.g., Bruce Drug, Inc. v. Hollister, Inc., 688 F.2d 853, 860
(1st Cir. 1982) (noting that defendants are “not required to
adopt the least restrictive” alternative); Am. Motor Inns, Inc.
v. Holiday Inns, Inc., 521 F.2d 1230, 1249 (3d Cir. 1975)
(denying that “the availability of an alternative means of
achieving the asserted business purpose renders the existing
arrangement unlawful if that alternative would be less
restrictive of competition no matter to how small a degree”).
The particular restraint at issue here, however—the grant-in-
aid cap that the NCAA set below the cost of attendance—is
not such a restraint. To the contrary, the evidence at trial
showed that the grant-in-aid cap has no relation whatsoever
to the procompetitive purposes of the NCAA: by the
NCAA'’s own standards, student-athletes remain amateurs as
long as any money paid to them goes to cover legitimate
educational expenses.

Thus, in holding that setting the grant-in-aid cap at
student-athletes’ full cost of attendance is a substantially less
restrictive alternative under the Rule of Reason, we are not
declaring that courts are free to micromanage organizational
rules or to strike down largely beneficial market restraints
with impunity. Rather, our affirmance of this aspect of the
district court’s decision should be taken to establish only that
where, as here, a restraint is patently and inexplicably stricter
than is necessary to accomplish all of its procompetitive
objectives, an antitrust court can and should invalidate it and
order it replaced with a less restrictive alternative.

A compensation cap set at student-athletes’ full cost of
attendance is a substantially less restrictive alternative means



Case: 14-16601, 09/30/2015, ID: 9701261, DktEntry: 112-1, Page 56 of 73

56 O’BANNON V. NCAA

of accomplishing the NCAA’s legitimate procompetitive
purposes. And there is no evidence that this cap will
significantly increase costs; indeed, the NCAA already
permits schools to fund student-athletes’ full cost of
attendance. The district court’s determination that the
existing compensation rules violate Section 1 of the Sherman
Act was correct and its injunction requiring the NCAA to
permit schools to provide compensation up to the full cost of
attendance was proper.

2. Allowing students to receive cash compensation for
their NILs

In our judgment, however, the district court clearly erred
in finding it a viable alterative to allow students to receive
NIL cash payments untethered to their education expenses.
Again, the district court identified two procompetitive
purposes served by the NCAA’s current rules: “preserving the
popularity of the NCAA’s product by promoting its current
understanding of amateurism” and “integrating academics
and athletics.” O’Bannon, 7 F. Supp. 3d at 1005; see also
Board of Regents, 468 U.S. 117 (“It is reasonable to assume
that most of the regulatory controls of the NCAA are
justifiable means of fostering competition among amateur
athletic teams and therefore procompetitive because they
enhance public interest in intercollegiate athletics.””). The
question is whether the alternative of allowing students to be
paid NIL compensation unrelated to their education expenses,
is “virtually as effective” in preserving amateurism as not
allowing compensation. Cnty. of Tuolumne,236 F.3d at 1159
(internal quotation marks omitted).

We cannot agree that a rule permitting schools to pay
students pure cash compensation and a rule forbidding them
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from paying NIL compensation are both equally effective in
promoting amateurism and preserving consumer demand."
Both we and the district court agree that the NCAA’s
amateurism rule has procompetitive benefits. But in finding
that paying students cash compensation would promote
amateurism as effectively as not paying them, the district
court ignored that not paying student-athletes is precisely
what makes them amateurs.*

" Although our analysis focuses on whether the alternative serves
procompetitive purposes, our prior cases make clear that plaintiffs must
prove that any alternative will not significantly increase costs to
implement. Cnty. of Tuolumne, 236 F.3d at 1159. And the district court
here failed to make any findings about whether allowing schools to pay
students NIL cash compensation will significantly increase costs to the
NCAA and its member schools.

2 The dissent suggests that the district court found amateurism itself has
no procompetitive value, and that “[aJmateurism is relevant only insofar
as popular demand for college sports is increased by consumer perceptions
of and desire for amateurism.” Dissent at 70. But this ignores that the
district court found that the NCAA’s “current understanding of
amateurism” helps “preserv[e] the popularity of the NCAA’s product.”
Amateurism is not divorced from the procompetitive benefit identified by
the court; it is its core element.

Elsewhere the dissent argues that “we are not tasked with deciding
what makes an amateur an amateur,” Dissent at 72 n.5, and that “the
distinction between amateur and professional sports is not for the court to
delineate. It is a line for consumers to draw,” id. at 71 n.4. However, if
we do not have some shared conception of what makes an amateur an
amateur—or, more precisely, the difference between amateurs and
professionals—then the district court’s findings on the role of amateurism
in college sports make no sense. We may not agree on all the particulars,
but the basic difference was spelled out by Neal Pilson, a witness the
district court relied on when determining that small cash payments to
students was a viable alternative: “if you’re paid for performance, you’re
not an amateur.”
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Having found that amateurism is integral to the NCAA’s
market, the district court cannot plausibly conclude that being
a poorly-paid professional collegiate athlete is “virtually as
effective” for that market as being as amateur. Or, to borrow
the Supreme Court’s analogy, the market for college football
is distinct from other sports markets and must be
“differentiate[d]” from professional sports lest it become
“minor league [football].” Bd. of Regents, 468 U.S. at 102.

Aside from the self-evident fact that paying students for
their NIL rights will vitiate their amateur status as collegiate
athletes, the court relied on threadbare evidence in finding
that small payments of cash compensation will preserve
amateurism as well the NCAA’s rule forbidding such
payments. Most of the evidence elicited merely indicates that
paying students large compensation payments would harm
consumer demand more than smaller payments would—not
that small cash payments will preserve amateurism. Thus, the
evidence was addressed to the wrong question. Instead of
asking whether making small payments to student-athletes
served the same procompetitive purposes as making no
payments, the evidence before the district court went to a
different question: Would the collegiate sports market be
better off if the NCAA made small payments or big
payments? For example, the district court noted that a
witness called by the NCAA, Bernard Muir, the athletic
director at Stanford University, testified that paying student-
athletes modest sums raises less concern than paying them
large sums. The district court also relied on Dr. Dennis’s
opinion survey, which the court read to indicate that in the
absence of the NCAA’s compensation rules, “the popularity
of college sports would likely depend on the size of payments
awarded to student-athletes.” O’Bannon, 7 F. Supp. 3d at
983. Dr. Dennis had found that payments of $200,000 per
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year to each athlete would alienate the public more than
would payments of $20,000 per year. Id. at 975-76, 983. At
best, these pieces of evidence indicate that small payments to
players will impact consumer demand less than larger
payments. But there is a stark difference between finding that
small payments are less harmful to the market than large
payments—and finding that paying students small sums is
virtually as effective in promoting amateurism as not paying
them.

The other evidence cited by the district court is even less
probative of whether paying these student-athletes will
preserve amateurism and consumer demand. The district
courtadverted to testimony from a sports management expert,
Daniel Rascher, who explained that although opinion surveys
had shown the public was opposed to rising baseball salaries
during the 1970s, and to the decision of the International
Olympic Committee to allow professional athletes to compete
in the Olympics, the public had continued to watch baseball
and the Olympics at the same rate after those changes. Id. at
976—77. But professional baseball and the Olympics are not
fit analogues to college sports.?! The Olympics have not been
nearly as transformed by the introduction of professionalism
as college sports would be.

Finally, the district court, and the dissent, place particular
weight on a brief interchange during plaintiffs’ cross-

2 The district court also considered evidence that Division I tennis
recruits are permitted to earn up to ten thousand dollars per year in prize
money from athletic events before they enroll in college. O’Bannon, 7F.
Supp. 3d at 974, 1000. Allowing college-bound tennis players to accept
award money from outside athletic events implicates amateurism
differently than allowing schools to pay student-tennis players directly.
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examination of one of the NCAA’s witnesses, Neal Pilson, a
television sports consultant formerly employed at CBS.
Pilson testified that “if you’re paid for your performance,
you’re not an amateur,” and explained at length why paying
students would harm the student-athlete market. Plaintiffs
then asked Pilson whether his opinions about amateurism
“depend on the level of the money” paid to players, and he
acknowledged that his opinion was “impacted by the level.”
When asked whether there was a line that “should not be
crossed” in paying players, Pilson responded “that’s a
difficult question. I haven’t thought about the line. And I
haven’t been asked to render an opinion on that.” When
pressed to come up with a figure, Pilson repeated that he was
“not sure.” He eventually commented that “I tell you that a
million dollars would trouble me and $5,000 wouldn’t, but
that’s a pretty good range.” When asked whether deferred
compensation to students would concern him, Pilson said that
while he would not be as concerned by deferred payments, he
would still be “troubled by it.”*?

So far as we can determine, Pilson’s offhand comment
under cross-examination is the sole support for the district
court’s $5,000 figure. But even taking Pilson’s comments at
face value, as the dissent urges, his testimony cannot support
the finding that paying student-athletes small sums will be
virtually as effective in preserving amateurism as not paying
them. Pilson made clear that he was not prepared to opine on

22 Later in his cross-examination, Pilson was asked if “the public
watches college sports because they perceive student athletes as playing
for the love of the game and for the value and opportunities available to
them from a college education?” Pilson responded that that was “one of
the reasons that . . . would be jeopardized.” He then commented that “the
public has . . . a sense of college sports that is different from professional
[sports] and it’s at the bedrock of the popularity of college sports.”
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whether pure cash compensation, of any amount, would affect
amateurism. Indeed, he was never asked about the impact of
giving student-athletes small cash payments; instead, like
other witnesses, he was asked only whether big payments
would be worse than small payments. Pilson’s casual
comment—"[I] haven’t been asked to render an opinion on
that. It’s not in my report”—that he would not be troubled by
$5,000 payments is simply not enough to support the district
court’s far-reaching conclusion that paying students $5,000
per year will be as effective in preserving amateurism as the
NCAA’s current policy.?

The difference between offering student-athletes
education-related compensation and offering them cash sums
untethered to educational expenses is not minor; it is a
quantum leap.?* Once that line is crossed, we see no basis for

2 The dissent contends that the record supports the finding that $5,000
payments to student-athletes will have little to no effect on consumer
demand for college football. Dissent at 68 n.3, 72 (suggesting the district
court found “the distinction between offering student-athletes no
compensation and offering them a small amount of compensation is so
minor that it most likely will not impact consumer demand in any
meaningful way”). But there is little evidence in the record about the
impact of these $5,000 NIL payments. There is evidence only that small
payments will be less harmful than larger payments, and that a single
witness would not be as troubled by $5,000 payments. This is not enough
for plaintiffs to meet their burden to show that payments to student-
athletes will be as effective in preserving consumer demand as the
NCAA’s current amateurism policy.

* The district court suggested that compensating athletes beyond the full
cost of attendance would not be problematic because student-athletes are
already permitted to accept Pell grants that raise their total aid package
above the cost of attendance. O’Bannon, 7 F. Supp. 3d at 1000; Dissent
at 65. This reasoning was faulty because it improperly equates
compensation intended for education-related expenses (i.e., Pell grants)
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returning to a rule of amateurism and no defined stopping
point; we have little doubt that plaintiffs will continue to
challenge the arbitrary limit imposed by the district court
until they have captured the full value of their NIL. At that
point the NCAA will have surrendered its amateurism
principles entirely and transitioned from its “particular brand
of football” to minor league status. Bd. of Regents, 468 U.S.
at 101-02. In light of that, the meager evidence in the record,
and the Supreme Court’s admonition that we must afford the
NCAA “ample latitude” to superintend college athletics, Bd.
of Regents, 468 U.S. at 120, we think it is clear the district
court erred in concluding that small payments in deferred
compensation are a substantially less restrictive alternative
restraint.”® We thus vacate that portion of the district court’s
decision and the portion of its injunction requiring the NCAA
to allow its member schools to pay this deferred
compensation.

with pure cash compensation. The fact that Pell grants (which are
available to athletes and nonathletes alike) have not eroded the NCAA’s
culture of amateurism says little about whether cash payments into trust
funds to compensate student-athletes for their prowess on the gridiron or
the court would do so.

5 The dissent criticizes us for citing “no record evidence to support [our]
conclusion that paying student-athletes $5,000 in deferred compensation
will significantly reduce consumer demand.” Dissent at 68 n.3. But we
do not decide, and the NCAA need not prove, whether paying student
athletes $5,000 payments will necessarily reduce consumer demand. The
proper inquiry in the Rule of Reason’s third step is whether the plaintiffs
have shown these payments will not reduce consumer demand (relative to
the existing rules). And we conclude they have not.
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v

By way of summation, we wish to emphasize the limited
scope of the decision we have reached and the remedy we
have approved. Today, we reaffirm that NCAA regulations
are subject to antitrust scrutiny and must be tested in the
crucible of the Rule of Reason. When those regulations truly
serve procompetitive purposes, courts should not hesitate to
uphold them. But the NCAA is not above the antitrust laws,
and courts cannot and must not shy away from requiring the
NCAA to play by the Sherman Act’s rules. In this case, the
NCAA'’s rules have been more restrictive than necessary to
maintain its tradition of amateurism in support of the college
sports market. The Rule of Reason requires that the NCAA
permit its schools to provide up to the cost of attendance to
their student athletes. It does not require more.

We vacate the district court’s judgment and permanent
injunction insofar as they require the NCAA to allow its
member schools to pay student-athletes up to $5,000 per year
in deferred compensation. We otherwise affirm. The parties
shall bear their own costs on appeal.

AFFIRMED IN PART and VACATED IN PART.
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THOMAS, Chief Judge, concurring in part and dissenting in
part:

I largely agree with all but one of the majority’s
conclusions." 1 respectfully disagree with the majority’s
conclusion that the district court clearly erred in ordering the
NCAA to permit up to $5,000 in deferred compensation
above student-athletes’ full cost of attendance.

We review the district court’s determinations of fact for
clear error. We are not permitted to “review the evidence de
novo and freely substitute our judgment for that of the trial
judge.” United States v. Ironworkers Local 86,443 F.2d 544,
549 (9th Cir. 1971). Rather, the clear error standard “is
significantly deferential, and we will accept the lower court’s
findings of fact unless we are left with the definite and firm
conviction that a mistake has been committed.” Lentini v.
Cal. Ctr. for the Arts, Escondido, 370 F.3d 837, 848-49 (9th
Cir. 2004).

There was sufficient evidence in the record to support the
award. The district court’s conclusion that the proposed
alternative restraint satisfied the Rule of Reason was based on
testimony from at least four experts—including three experts

! The majority concludes that the plaintiffs established antitrust injury
in fact because the NCAA has foreclosed them from the market for the
athletes’ names, images, and likenesses (“NILs”) in video games.
Because we are bound by In re NCAA Student-Athlete Name & Likeness
Licensing Litig. (“Keller”), 724 F.3d 1268 (9th Cir. 2013), a case in which
I dissented, I agree that the plaintiffs have sufficiently established antitrust
injury. However, absent Keller, there is a serious question as to whether
the plaintiffs have established the requisite antitrust injury in fact.
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presented by the NCAA—that providing student-athletes with
small amounts of compensation above their cost of attendance
most likely would not have a significant impact on consumer
interest in college sports. O’Bannon, 7 F. Supp. 3d at
976-77,983-84, 1000-01. It was also based on the fact that
FBS football players are currently permitted to accept Pell
grants in excess of their cost of attendance, and the fact that
Division I tennis recruits are permitted to earn up to $10,000
per year in prize money from athletic events before they
enroll in college. [Id. at 974, 1000. The majority
characterizes the weight of this evidence as “threadbare.”
Op. at 58. Irespectfully disagree.

The NCAA’s own expert witness, Neal Pilson, testified
that the level of deferred compensation would have an effect
on consumer demand for college athletics, but that paying
student-athletes $5,000 per year in trust most likely would not
have a significant impact on such demand. He also testified
that any negative impact that paying student-athletes might
have on consumer demand could be partially mitigated by
placing the compensation in a trust fund to be paid out after
graduation.

The majority dismisses this testimony because it was
made in a very “offhand” manner, and because Pilson
proffered the $5,000 amount on cross-examination “[w]hen
pressed.” Op. at 60. However, the NCAA presented this
witness as an expert on the issue of whether paying college
athletes will negatively impact consumer demand for college
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sports.>  Pilson testified at length on the topic, and his
qualifications were not challenged. It is not appropriate for
us on appeal to assess demeanor we did not see. As a result,

2 Pilson’s testimony included the following exchanges:

Q: Okay. And let me just turn finally to your last
opinion just briefly, Mr. Pilson, regarding whether
paying basketball and football players in college
threatens the popularity of college sports with the
television audience. Just briefly sir, over the course of
your career in the sports broadcast industry, have you
come to have opinions about why viewers are interested
in college sports on television?

A: Yes, I have.
Q: And how did you come to have those opinions?

A: T [sic] been in the industry for 40 years. I’ve
acquired and telecast thousands of hours of college
sports. I watch college sports and evaluate them, so I
have a pretty good handle on the industry. Of course,
I have personal opinions as well, but I certainly—I’ve
worked in the industry a long time.

* * * *

Q: Okay. Now, your opinions about why this would be
damaging to the sport are based on your—what you
think viewers appreciate, what the public perceives. |
have that correct?

A: Yes. And I would suggest I’ve been in that
business measuring viewers—my whole job at CBS
over 20 years was to try to figure out what the viewers
wanted to watch and give it to them, so I'm not a
layman on that subject.
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I'would take the testimony at face value, and the district court
did not clearly err in crediting it.

The majority also dismisses the testimony given by expert
witness Dr. Daniel Rascher demonstrating that consumer
interest in major league baseball and the Olympics increased
after baseball players’ salaries rose and professional athletes
were allowed to compete in the Olympics. The majority
reasons that major league baseball and the Olympics are “not
fit analogues to college sports,” speculating that college
sports would be more significantly transformed by
professionalism than have the Olympics. Op. at 59.
However, the majority does not offer any evidentiary support
for the distinction, nor explain how or why the district court
clearly erred in crediting this testimony.

Moreover, Rascher also testified that consumer demand
in sports such as tennis and rugby increased after the sports’
governing boards permitted athletes to receive payment.
O’Bannon, 7 F. Supp. 3d at 977. In my view, the majority
errs in dismissing this testimony. The import of Rascher’s
testimony was that consumer demand typically does not
decrease when athletes are permitted to receive payment, and
that this general principle holds true across a wide variety of
sports and competitive formats. The district court did not
clearly err in crediting it.

The district court accepted the testimony of multiple
experts that small amounts of compensation would not affect
consumer demand, and then used the lowest amount
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suggested by one of the NCAA’s experts. The district court
was within its right to do so.?

II

The disagreement between my view and the majority
view largely boils down to a difference in opinion as to the
procompetitive interests at stake. The majority characterizes
our task at step three of the Rule of Reason as determining
“whether the alternative of allowing students to be paid NIL
compensation unrelated to their education expenses is
‘virtually as effective’ in preserving amateurism as not
allowing compensation.” Op. at 56 (emphasis added). This
conclusion misstates our inquiry. Rather, we must determine
whether allowing student-athletes to be compensated for their
NILs is “virtually as effective’ in preserving popular demand
for college sports as not allowing compensation. In terms of
antitrust analysis, the concept of amateurism is relevant only
insofar as it relates to consumer interest.

? The majority states that it “cannot agree that a rule permitting schools
to pay students pure cash compensation and a rule forbidding them from
paying NIL compensation are both equally effective in promoting
amateurism and preserving consumer demand.” Op. at 56-57. And yet
the majority cites no record evidence to support its conclusion that paying
student-athletes $5,000 in deferred compensation will significantly reduce
consumer demand. Rather, the majority declares that it is a “self-evident
fact” that “[t]he difference between offering student-athletes education-
related compensation and offering them cash sums untethered to
educational expenses is not minor; it is a quantum leap.” Op. at 58, 61.
To the contrary, the district court concluded after a full bench trial that the
distinction between offering student-athletes no compensation and
offering them a small amount of compensation is so minor that it most
likely will not impact consumer demand in any meaningful way. See
O’Bannon, 7 F. Supp. 3d at 976-77, 983—-84, 1000-01.
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The district court found that there are two, limited
procompetitive benefits to the current rule. It found that
limits on large amounts of student-athlete compensation
preserve the popularity of the NCAA’s product, and that
limits on large amounts of student-athlete compensation
promote the integration of academics and athletics.
O’Bannon, 7 F. Supp. 3d at 1004-05. In reaching these
conclusions, the district court explained:

[S]ome restrictions on compensation may still
serve a limited procompetitive purpose if they
are necessary to maintain the popularity of
FBS football and Division I basketball. If the
challenged restraints actually play a
substantial role in maximizing consumer
demand for the NCAA’s product—
specifically, FBS football and Division I
basketball telecasts, re-broadcasts, ticket
sales, and merchandise—then the restrictions
would be procompetitive. Id. at 1000
(emphasis added).

The district court recounted the testimony of NCAA
expert witness Dr. J. Michael Dennis, who conducted a
survey of consumer attitudes concerning college sports in
2013. The court found that “[w]hat Dr. Dennis’s survey does
suggest is that the public’s attitudes toward student-athlete
compensation depend heavily on the level of compensation
that student-athletes would receive.” Id. at 1000—01. It noted
that this conclusion “is consistent with the testimony of the
NCAA’s own witnesses, including [ Stanford athletic director
Bernard] Muir and Mr. Pilson, who both indicated that
smaller payments to student-athletes would bother them less
than larger payments.” Id. at 1001.
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The district court determined that “the evidence presented
at trial suggests that consumer demand for FBS football and
Division I basketball-related products is not driven by the
restrictions on student-athlete compensation but instead by
other factors, such as school loyalty and geography.” Id. The
court therefore concluded that:

the NCAA’s restrictions on student-athlete
compensation play a limited role in driving
consumer demand for FBS football and
Division [ basketball-related products.
Although they might justify a restriction on
large payments to student-athletes while in
school, they do not justify the rigid
prohibition on compensating student-athletes,
in the present or in the future, with any share
of licensing revenue generated from the use of
their names, images, and likenesses.

ld.

The district court’s findings of fact provide that one
procompetitive benefit of the current rule is that restricting
large payments to student-athletes plays a limited role in
preserving the popularity of the NCAA’s products. In the
context of this antitrust suit, the concept of “amateurism” is
useful only to the extent that it furthers this goal. In terms of
antitrust analysis, amateurism is relevant only insofar as
popular demand for college sports is increased by consumer
perceptions of and desire for amateurism. Viewed through
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the antitrust lens, it is consumer desire that we must credit;
not the NCAA’s preferred articulation of the term.*

Plaintiffs are not required, as the majority suggests, to
show that the proposed alternatives are “virtually as
effective” at preserving the concept of amateurism as the
NCAA chooses to define it. Indeed, this would be a difficult
task, given that “amateurism” has proven a nebulous concept
prone to ever-changing definition. See O ’Bannon, 7 F. Supp.
3d at 973-75 (describing the ways that the NCAA'’s
definition of amateurism has changed over time). Even
today, the NCAA’s conception of amateurism does not fall

* The majority argues that “[h]aving found amateurism is integral to the
NCAA’s market, the district court cannot plausibly conclude that being a
poorly-paid professional athlete is ‘virtually as effective’ for that market
as being an amateur. Or, to borrow the Supreme Court’s analogy, the
market for college football is distinct from other sports markets and must
be ‘differentiate[d]” from professional sports lest it become ‘minor league
[football].”” Op. at 58. The district court found that amateurism played
a limited role in preserving the popularity of college sports, and that other
factors, such as school loyalty, served as the primary force driving interest
in college athletics. O’Bannon, 7 F. Supp. 3d at 1000. ButI agree that an
antitrust court should not eliminate the distinction between professional
and college sports; to do so would undermine competition. However, in
terms of antitrust analysis, the distinction between amateur and
professional sports is not for the court to delineate. It is a line for
consumers to draw. If consumers believe that paying college football
players $5,000 to be held in trust for use of their NILs will convert college
football into professional football, and as a consequence they stop
watching college football, then the proposed alternative will not be
virtually as effective as the current rule. But, taken to its literal extreme
to prohibit even small, deferred payments, the idea that “if you’re paid for
performance, you’re not an amateur,” Op. at 57 n.20, does not reflect
consumer behavior. The district court made factual findings that modest
payments, including those held in trust, would not significantly affect
consumer demand. See O’Bannon, 7 F. Supp. 3d at 976-77, 983-84,
1000-01. Therefore, I cannot conclude that the district court clearly erred.
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easily into a bright line rule between paying student-athletes
and not paying them. Tennis players are permitted to receive
payment of up to $10,000 per year for playing their sport. A
tennis player who begins competing at a young age could
presumably earn upwards of $50,000 for playing his sport and
still be considered an amateur athlete by the NCAA.?

The NCAA insists that consumers will flee if student-
athletes are paid even a small sum of money for colleges’ use
of their NILs. This assertion is contradicted by the district
court record and by the NCAA’s own rules regarding
amateurism. The district court was well within its right to
reject it. Division I schools have spent $5 billion on athletic
facilities over the past 15 years. The NCAA sold the
television rights to broadcast the NCAA men’s basketball
championship tournament for 12 years to CBS for $10.8
billion dollars. The NCAA insists that this multi-billion
dollar industry would be lost if the teenagers and young
adults who play for these college teams earn one dollar above
their cost of school attendance. That is a difficult argument
to swallow. Given the trial evidence, the district court was
well within its rights to reject it.

5 The majority states that “in finding that paying students cash
compensation would promote amateurism as effectively as not paying
them, the district court ignored that not paying student-athletes is precisely
what makes them amateurs.” Op. at 57. This is not true even under the
NCAA’s current definition of the term. But more importantly, we are not
tasked with deciding what makes an amateur an amateur. We are tasked
with determining whether a proposed less-restrictive alternative restraint
will affect consumer demand.
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The national debate about amateurism in college sports is
important. But our task as appellate judges is not to resolve
it. Nor could we. Our task is simply to review the district
court judgment through the appropriate lens of antitrust law
and under the appropriate standard of review. In the end, my
disagreement with the majority is founded on the appropriate
standard of review. After an extensive bench trial, the district
court made a factual finding that payment of $5,000 in
deferred compensation would not significantly reduce
consumer demand for college sports. This finding was
supported by extensive testimony from at least four expert
witnesses. There was no evidence to the contrary. Therefore,
on this record, I cannot agree with the majority that the
district court clearly erred when it determined that paying
student-athletes up to $5,000 per year would be “virtually as
effective” at preserving the pro-competitive benefits of the
current rule. Therefore, I would affirm the district court in all
respects.

For these reasons, I concur in part and dissent in part.
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I.  EXECUTIVE SUMMARY

Deborah (“Debby”) Crowder was hired in 1979 as the Student Services Manager in the
African and Afro-American Studies Curriculum at the University of North Carolina at Chapel Hill
(“Chapel Hill”). As a non-faculty member, her official responsibilities were limited to serving as
office secretary and administrator for the Curriculum (later to become the Department of African
and Afro-American Studies (“AFAM”)). By the time she retired in 2009, however, Crowder had not
only handled those responsibilities for 30 years; she had also started and managed a line of
academically unsound classes that provided deficient educational instruction to thousands of Chapel
Hill students.

Debby Crowder’s whole life has revolved around Chapel Hill. She grew up dreaming of
attending Chapel Hill; she was an undergraduate student at Chapel Hill from 1971 to 1975; and she
spent all but four years of her career working there. Despite her love for the University, she often
told people that she had a difficult experience during her student years at Chapel Hill, feeling that
she was left adrift by a faculty and staff that focused on “the best and the brightest” and failed to
pay attention to students like herself who needed direction and support. Because of that experience,
Crowder felt a strong affinity for students with academic or other challenges in their lives. She
believed it was her duty to lend a helping hand to struggling students, and in particular to that subset
of student-athletes who came to campus without adequate academic preparation for Chapel Hill’s
demanding curriculum.

From the beginning of her AFAM tenure, Crowder thought about ways to help challenged
students with watered-down academic requirements. Though tempted to bend the rules for the first
13 years of her AFAM service, that impulse was kept in check by strong leadership that was focused
on the rigor of the curriculum.

That changed, however, when Dr. Julius Nyang’oro became chair of the curriculum in 1992.
Nyang’oro brought a hands-off approach to management, and was willing to delegate substantial
authority to Crowder. He also shared some of Crowder’s sympathy for struggling students — and in
particular for student-athletes. Crowder took advantage of the more permissive environment under
Nyang’oro and started to implement a plan to offer classes that awarded high grades with little
regard for the quality of a student’s work.

Specifically, she designed and offered what are called “paper classes.” These were classes
that were taught on an independent study basis for students and student-athletes whom Crowder
selected. Like traditional independent studies at Chapel Hill or any other campus, these classes
entailed no class attendance and required only the submission of a single research paper. Unlike
traditional independent studies, however, there was no faculty member involved in managing the
course and overseeing the student’s research and writing process. In fact, the students never had a
single interaction with a faculty member; their only interaction was with Crowder, the Student
Services Manager who was not a member of the University faculty.

Crowder provided the students with no actual instruction, but she managed the whole
course from beginning to end. She registered the selected students for the classes; she assigned
them their paper topics; she received their completed papers at the end of the semester; she graded
the papers; and she recorded the students’ final class grades on the grade rolls. When Crowder
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graded the papers, she did so generously — typically with As or high Bs — and largely without regard
to the quality of the papers. The result was that thousands of Chapel Hill students received high
grades, a large number of whom did not earn those high grades with high quality work.

These paper classes were taken by students of all types, but were especially popular among
student-athletes, particularly those who played the “revenue” sports of football and men’s
basketball. Many of these student-athletes were referred to these classes by academic counselors in
the Academic Support Program for Student-Athletes (“ASPSA”) who were always under pressure to
maintain student-athlete eligibility and saw these classes — and their artificially high grades — as key to
helping academically-challenged student-athletes remain eligible and on the playing field.

Due to curricular changes and limits on the number of independent studies per student,
Crowder modified her approach in the late 1990s and started offering these paper classes under the
guise of traditional lecture classes. Despite their lecture designation on the schedule, these classes
continued to operate in the same fashion. There was no class attendance or student interaction with
anyone other than Crowder, and Crowder continued to grade the papers.

Although Nyang’oro acquiesced in Crowdet’s paper class scheme and facilitated it in a
number of ways, Crowder was the one who coordinated it. When Crowder retired from the
University in 2009 and she was no longer in position to arrange these classes, under-prepared
students and student-athletes began to struggle to maintain academic eligibility. At the request of
ASPSA football counselors, Nyang’oro offered several classes after Crowder’s retirement that
followed a similar format and were equally lacking in academic rigor.

Despite the fact that these classes involved thousands of students and coordination between
Crowder and numerous University employees, the Chapel Hill administration never scrutinized
AFAM’s operations or the academic integrity of their course offerings. It was only when media
reports raised questions about AFAM classes in 2011 that administration officials took a hard look
at the AFAM Department. They were shocked with what they found.

The University took a number of actions in reaction to the paper class revelations. They
immediately self-reported the misconduct to the NCAA. They then commissioned a series of
inquiries to investigate and learn how these classes had developed. However, with both Nyang’oro
and Crowder unwilling to be interviewed for these reviews because of a pending criminal
investigation, none of these inquiries were able to truly get to the bottom of what happened with the
paper classes.

That changed at the end of 2013, once the criminal investigation came to an end and the
University learned that it would have access to Debby Crowder and to the information from the
State Bureau of Investigation’s criminal investigation. Soon thereafter, the University retained us to
take advantage of this opportunity and conduct a thorough, probing investigation to answer the
lingering open questions about the paper class scheme.

We have done just that over the past eight months, interviewing 120 witnesses, collecting
and searching 1.6 million emails and other electronic documents and analyzing student transcripts
and Chapel Hill course records dating back to the 1980s. Over the course of that investigation, we
have arrived at a number of findings, including the following:




CADWALADER

o Between 1993 and 2011, Crowder and Nyang’oro developed and ran a
“shadow curriculum” within the AFAM Department that provided students
with academically flawed instruction through the offering of “paper classes.”
These were classes that involved no interaction with a faculty member,
required no class attendance or course work other than a single paper, and
resulted in consistently high grades that Crowder awarded without reading
the papers or otherwise evaluating their true quality.

o Crowder and Nyang’oro were primarily motivated to offer these classes by a
desire to help struggling students and student-athletes. Both felt sympathy
for under-prepared students who struggled with the demanding Chapel Hill
curriculum. Crowder felt a strong affinity for student-athletes in particular,
and she gave them ready access to these watered-down classes to help them
manage their competing athletic and academic time demands.

o Over the 18 years these classes existed, Crowder and Nyang’oro were
responsible for offering 188 different lecture classes as well as hundreds of
individual independent studies in the “paper class” format — with no class
attendance or faculty involvement, and with Crowder managing the class and
liberally grading the papers. Through this scheme, over 3,100 students
received one or more semesters of deficient instruction and were awarded
high grades that often had little relationship to the quality of their work.

o The grades earned in these AFAM paper classes were significantly higher
than grades awarded in the regular AFAM classes. The average grade issued
to all identified students in the paper classes was 3.62, as compared to an
average grade of 3.28 for the regular AFAM classes. That difference was
even greater for student-athletes. The average grade given to all student-
athletes for the paper classes was 3.55, as compared to an average student-
athlete grade of 2.84 for the regular AFAM classes.

o The inflated grades from the paper classes had a significant impact on
student and student-athlete GPAs and academic standing. Each paper class
grade increased a student’s GPA, on average, by approximately .03 grade
points. The significance of this effect could be seen in the number of
students for whom the paper class grade made the difference in reaching or
not reaching the 2.0 grade threshold. In the case of 329 students, the grade
they received in a paper class provided the “GPA boost” that either kept or
pushed their GPA above the 2.0 level for a semester. For 81 of those
students, that GPA boost was the margin that gave them the 2.0 GPA that
allowed them to graduate.

° Student-athletes accounted for a disproportionately high percentage of
enrollments in the AFAM paper classes. Of the identifiable enrollments in
the lecture paper classes, 47.4% were student-athletes, even though student-
athletes make up just over 4% of the Chapel Hill undergraduate student
body. Of those student-athlete enrollments, 50.9% were football players,
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12.2% were men’s basketball players, 6.1% were women’s basketball players,
and 30.6% were Olympic and other sport athletes.

o A good number of these student-athletes were “steered” to the AFAM paper
classes by certain academic counselors in ASPSA. This steering was most
prevalent among the counselors for the revenue sports of football and men’s
basketball. While some of these counselors knew only that these were easy
classes, others were fully aware that there was no faculty involvement and
that Crowder was managing the whole course and grading the papers. Those
counselors saw these paper classes as “GPA boosters” and steered players
into them largely in order to help them maintain their GPAs and their
eligibility under the NCAA and Chapel Hill eligibility rules. At least two of
those counselors went so far as to suggest what grades Crowder should
award to their players who were taking her paper classes.

o Several of the ASPSA football counselors grew dependent on the paper
classes and were very concerned when Crowder announced her upcoming
retirement. They immediately took steps to prepare for the end of the paper
classes. 'They instructed players to submit their papers before Crowdet’s
departure to receive the benefit of her liberal grading; they warned the
football coaches that with Crowder’s retirement they no longer had access to
classes “that met degree requirements in which [the football players| didn’t
go to class...didn’t take notes [or] have to stay awake...didn’t have to meet
with professors [and] didn’t have to pay attention or necessarily engage with
the material;” and they undertook an effort to persuade Nyang’oro to
continue the paper classes. They succeeded in getting Nyang’oro to offer a
few classes, but not before the football team’s GPA fell to its lowest point in
ten years.

. It became common knowledge among certain quarters of the student and
student-athlete body that Crowder did not grade paper-class papers with a
discriminating eye and that a student could receive a high grade for turning in
a paper of any quality. As a result, a significant proportion of the papers
submitted in these classes included large amounts of unoriginal text. In a
number of cases, students submitted papers with original introductions and
conclusions, but with copied “fluff” text in between, because they knew that
Crowder typically just skimmed the beginning and the end of a paper before
awarding a high grade.

° ASPSA made tutors available to all student-athletes, and those tutors often
helped the student-athletes with their paper-class papers. While most
conducted themselves appropriately, several of the tutors crossed the line
between permissible and impermissible assistance and drafted parts of the
papers that the student-athletes submitted for credit in these classes.
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o Although Crowder took steps to mask the true nature of the paper classes,
there were University employees who had varying degrees of knowledge
about the paper classes:

Besides those ASPSA counselors mentioned above who were actively
colluding with Crowder and Nyang’oro, there were a number of
ASPSA counselors and Athletics Department staff who knew that
these were easy courses that required no class attendance and that
they resulted in consistently high grades for the student-athletes.
Several also recognized the anomaly that these classes were taught in
an independent study format even though they were often designated
on the course schedule as lecture classes.

A number of the Academic Advisors in the Office of Academic
Advising occasionally referred academically-challenged students and
students with other hardships to Crowder’s paper classes, although
they apparently did not know that Crowder managed the classes and
graded the papers without the involvement of a faculty member.

At least three members of the AFAM faculty — besides Nyang’oro —
had some knowledge of the paper class scheme and took actions that
assisted or facilitated the paper class scheme.

Several administrators were aware of red flags about potential
irregularities in AFAM but took little or no action to inquire about
them. For example, one administrator became aware in 2005 or 2006
that Nyang’oro was routinely listed as the instructor-of-record for a
number of independent studies — approximately 300 per year — that
was clearly well beyond what any professor could physically handle.
That administrator’s response was just to ask Nyang’oro to reduce his
independent studies numbers and then to let the matter drop. She
never asked how he or his small department could possibly teach 300
different independent studies in a single year and never challenged
him on the quality of instruction these students were or were not
receiving in these independent studies. If she had, she would have
learned that the students were effectively getting no instruction and
that these were largely paper class students who were writing papers
for Debby Crowder. The administrator’s inexplicable decision not
to press this obvious issue allowed the paper class scheme to
continue for another five years.

Beyond those University personnel who were aware of red flags
about the AFAM classes, there were a larger number among the
Chapel Hill faculty, administration and Athletics and ASPSA staff
who knew that these were easy-grading classes with little rigor and
knew that there was a process — like similar processes that exist in
many colleges around the country — where some number of student-
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athletes were deliberately steered toward these classes. Several of
those same people also made a conscious decision not to ask
questions even though they had suspicions about the educational
content of those classes.

o Like many universities, the Chapel Hill administration took a loose,
decentralized approach to management of its departments and department
chairpersons, on the theory that strong management in the college
environment unduly constrains the academic independence that fosters
creative instruction and research. As a result of this approach, the University
failed to conduct any meaningful oversight of the AFAM Department and
ASPSA, and Crowder’s paper class scheme was allowed to operate within
one of the nation’s premier academic institutions for almost two decades.

o We found no evidence that the higher levels of the University tried in any
way to obscure the facts or the magnitude of this situation. To the extent
there were times of delay or equivocation in their response to this
controversy, we largely attribute that to insufficient appreciation of the scale
of the problem, an understandable lack of experience with this sort of
institutional crisis and some lingering disbelief that such misconduct could
have occurred at Chapel Hill.
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II. INTRODUCTION

The University of North Carolina at Chapel Hill has been the subject of a series of academic
misconduct allegations over the past three years. These allegations have focused on the offering of
irregular courses in the Department of African and Afro-American Studies (“AFAM”)." These
classes were irregular in that they required no class attendance or course work other than a single
paper, and were managed by the AFAM office secretary without any involvement by a faculty
member. They were very popular among students for many years, largely because the office
secretary graded the papers and handed out consistently high grades largely without regard to the
quality the work in those papers. These classes were known as “paper classes” on the Chapel Hill
campus, and that is the term that we will use in this report when referring to the AFAM classes with
the above-listed characteristics.

Since these classes first came to light in August 2011, the University of North Carolina
(“UNC”) has worked hard to understand their origins and the motivations behind them. A number
of very well-conducted reviews and investigations were undertaken by distinguished persons from
inside and outside the University. Lacking access to certain critical information and witnesses,
however, these reviews were unable to provide a definitive accounting of how these paper classes
developed.

In late 2013, District Attorney James Woodall (District Attorney of Orange and Chatham
Counties) informed the University that a State Bureau of Investigation (“SBI”) criminal investigation
would conclude with the indictment of former AFAM Department Chairman Julius Nyang’oro
(“Nyang’oro”) for receiving payment for a paper class that he never taught. District Attorney
Woodall suggested that he may soon be in a position to provide the University with access to
investigative information relating to the irregular AFAM courses and to possibly arrange access to
the individual who colluded with Nyang’oro to arrange these irregular classes — former AFAM
Student Services Manager Deborah Crowder (“Crowder”). After brief consideration, the University
decided — and District Attorney Woodall agreed — that the University should bring in a completely
independent investigative team to receive this information and conduct a thorough investigation.

On February 21, 2014, University of North Carolina (“UNC”) President Thomas W. Ross
and Chancellor Carol L. Folt of the University of North Carolina at Chapel Hill (“Chapel Hill”)
selected us to lead that effort.” In announcing our appointment, the President and Chancellor
explained that they had directed us “to ask the tough questions, follow the facts wherever they lead,

! Effective July 1, 2013, the department changed its name to the Department of African, African American,
and Diaspora Studies. Because African and Afro-American Studies (AFAM) was the name used during the
period of time we examined in our investigation, we will use that name throughout our report.

2 In addition to Mr. Wainstein, the Cadwalader, Wickersham & Taft LLP team included attorneys A. Joseph
Jay 111, Thomas M. Guerin, Colleen Depman Kukowski, and Katherine A. Preston; law clerk Peter T. Carey;
and paralegals Christian A. Moore and Caitlin E. Ptak.
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and [...] take any further steps necessary to address any questions left unanswered during previous
reviews commissioned by the University.”

Importantly, President Ross and Chancellor Folt directed that we conduct our investigation
with complete independence from officials in the UNC system and at Chapel Hill. As such, we have
operated without any direction, guidance or limitations imposed from UNC. We alone have
determined what questions to ask, which individuals to interview, what materials to request and
review and what conclusions to draw from our investigative findings. We want to acknowledge the
UNC system and Chapel Hill for respecting that independence and for their complete cooperation
in every facet of our investigation.

3 Independent connsel to conduct inquiry of information about academic irregnlarities, U. OF N.C. AT CHAPEL HILL NEWS
(Feb. 21, 2014), http://uncnews.unc.edu/2014/02/21/independent-counsel-conduct-inquiry-information-
academic-irregularities/.
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1II.  INVESTIGATIVE PLAN AND METHODOLOGY

We developed the investigative plan and methodology for this investigation much the same
way as we routinely design and implement them for investigations of corporations and other large
organizations. Specifically, we conduct extensive email and document reviews to develop an
understanding of the communications relating to the conduct under investigation. We then use
what we learn from those communications to formulate our investigative strategy, to identify
potential witnesses and to prepare our interviews with those witnesses.

We followed that approach on this matter, searching over 1.6 million emails and other
documents to find communications relating to the AFAM paper classes and interviewing 126
individuals as to their knowledge of or role in these classes.

The following section details the specific steps we took throughout the course of this
investigation.

A. The Scope of the Investigation

The first step of our investigation was to clearly define the scope of our review. We did this
by identifying a series of questions that were left unanswered or partially answered by the prior
reviews. These questions became the core around which we built our investigation, and they
included:

o What exactly were these irregular classes? How and why had they been
offered?

o Is there any evidence that these paper classes existed in other departments at
Chapel Hill?

o Is there evidence that students, including student-athletes, received grades or

credit in these classes that they did not earn?

o Did Dr. Nyang’oro and Debby Crowder offer these classes with artificially
high grades specifically to provide a way for student-athletes to maintain their
eligibility?

° Did the Athletics Department, athletics counselors and/or student-athletes

use these classes as a means of maintaining student-athlete eligibility?

° What was the involvement, if any, of Chapel Hill administrators, faculty and
staff in offering, facilitating and/or directing students and student-athletes to
these paper classes?

. What did Chapel Hill administrators, faculty and staff know about these
paper classes, even if they were not actively involved in facilitating them?
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. What was the response of Chapel Hill administrators, faculty, and staff as red
flags emerged concerning these classes?

B. Preliminary Steps of the Investigation

Once we established the scope of our review, we laid the groundwork for our investigation
by taking the following preliminary steps:

1. Review Prior Reports

As an initial step, we carefully reviewed each of the reports that were generated by the
previous inquiries of the irregular AFAM classes. Those reports included the following:

° The Hartlyn-Andrews Report dated May 2, 2012;

o The Independent Study Task Force Report dated May 2, 2012;

o The Faculty Executive Committee Report dated July 26, 2012;

o The Governor James G. Martin Report dated December 20, 2012,
Addendum dated January 24, 2013, and the Clarification dated February 5,
2013;

o The Baker Tilly Report dated December 20, 2012; and

o The Board of Governors Review Report dated February 7, 2013.

It was clear from our review of these reports that each of the previous inquiries was
conducted very capably and in good faith by those charged to undertake them. Though limited by
scope and mandate and by their lack of access to Crowder, Nyang’oro, and the information gathered
by the SBI, they all provided critically important insights and information that formed the building
blocks of our investigation. We are grateful to each of the prior reviewers, especially Deans
Jonathan Hartlyn and William Andrews, Governor James G. Martin, and Raina Rose Tagle of Baker
Tilly Virchow Krause LLP (“Baker Tilly”), each of whom spent a considerable amount of time
meeting with us and walking us through their findings.

2. Consult with District Attorney Woodall and the SBI

We were also fortunate to have the opportunity to consult closely and regularly with District
Attorney Woodall, SBI Assistant Director Eric Hooks and SBI Agent Blane Hicks regarding the
findings of their exceptionally thorough criminal investigation. In addition, thanks to District
Attorney Woodall’s efforts, we were able to interview Crowder, the former Student Services
Manager in AFAM, Nyang’oro, the former Chair and Professor of that department, and Jennifer
Wiley Thompson (“Wiley”), a former tutor for the Academic Support Program for Student-Athletes.
Our ability to meet with each of these critical witnesses proved invaluable to our review. We are
extremely grateful for District Attorney Woodall’s assistance in this regard.

10
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3. Request Input from the Public

On several occasions, we requested that anyone with relevant information contact the
investigative team. A number of people did so by phone, by email or in person, and those contacts
led to valuable information and a number of important investigative leads.

4, Secure Access to FERPA Information

Immediately upon our engagement, we executed a letter agreement with the University that
permitted us access to information protected by the Family Education Rights and Privacy Act
(“FERPA”).* Under this agreement, we received unfettered access to protected student information,
including transcripts and other academic records, with the understanding that we would not further
disseminate such information, including in this report.5

5. Distribute Broad Document Preservation Directive

Shortly after our engagement, we worked with the University to identify current employees
who may have relevant information on their computer systems and to issue a broad document
preservation order to those employees. In April 2014, the UNC System — known as “General
Administration” — and the Chapel Hill campus issued those orders to identified faculty and staff
reminding them of their responsibility to preserve and not to delete or destroy electronic data of
potential relevance to our review.’

C. Collection and Review of Electronic Documents

Immediately upon our engagement by the University, we set out to identify the availability of
email and other relevant electronic documents. We consulted with University counsel and IT
specialists regarding the University’s email system and electronic document storage environment. It
became clear in these meetings that a comprehensive review of email and other electronic
documents had not been conducted in the prior investigations. Although Governor Martin’s team
had collected and reviewed a subset of the relevant emails, there had not been the sort of broad
email review that is a necessary ingredient of a comprehensive investigation. Upon taking office,
Chancellor Folt had noticed this deficiency and directed a review of certain employee emails. She
reviewed the results and found some of the results troubling, in part encouraging her to seek this
investigation.

420 US.C. § 1232g; 34 C.F.R. pt. 99.

> We spoke with several current and former students (both athletes and non-athletes) during our
investigation. Because our discussions concerned their academic record, such discussions are protected by
FERPA. Accordingly, while we may reference these discussions or information learned therefrom, we will
not include the students’ names or attribute any statements or information to a particular current or former
student.

¢ Prior to our investigation, both the UNC System and Chapel Hill campus had a document preservation
directive in place. This directive was broadened after our engagement in terms of scope and in the number of
people receiving it.

11
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We worked with both the University and Baker Tilly (the accounting firm that had assisted
Governor Martin) to gather all email and electronic document files that had previously been
collected. We then identified a list of additional employees whose email potentially contained
relevant information and requested that the University provide their email to us. Cadwaladet’s
electronic discovery group then processed all the emails we received and loaded them into a robust
electronic discovery database. In total, we collected and processed over 100 GB of data from 39
different current or former Chapel Hill faculty and staff. After taking out duplicates, we compiled a
database of over 1.6 million emails and electronic documents.

We formulated a list of 48 keywords that related to the subject matter of our investigation —
wotds such as “paper class” and “independent study” — and our IT specialists ran these terms
against the 1.6 million electronic documents in the database. Our staff then reviewed emails and
documents that hit on those terms to identify those that had some bearing on the issues we were
investigating.” We then used the information gleaned from those emails to craft our investigation
and interview strategy.

D. Personal Interviews

The personal interviews were the core of our investigative efforts. During our investigation,
we interviewed 126 individuals in person or by telephone.” This number included 20 current and
former Chapel Hill Chancellors and high-ranking administrators, 15 AFAM faculty and staff
members, 12 current and former ASPSA staff members, four tutors for student-athletes, and 22
current and former students, including 17 current and former student-athletes.’

As explained above, our interviews were aided by our document review. In many of our
interviews, we showed the witness emails or other documents to prompt their memory of events
that took place years before. Many of the emails and documents we showed to witnesses during
their interviews are excerpted or otherwise referred to in this report.

7 In addition to the Exhibits to this report, we have compiled an additional volume (the “Supplemental
Volume”) of documents upon which we relied, in part, in making the findings in this report. This
Supplemental Volume contains 583 documents (900 pages).

8 See Exhibit 1 for a list of persons interviewed.

? We received full cooperation from the vast majority of people we sought to interview. There were,
however, five notable exceptions who refused to speak with us, four of whom were associated with the
football program. Former ASPSA Associate Director and head football counselor Cynthia Reynolds refused
multiple requests for an interview, despite the encouragement of her current employer, Cornell University. See
Exhibit 2: Emails and Letters Regarding Cynthia Reynolds. Former ASPSA football counselor Octavus
Barnes refused our request for an interview through an attorney. Former assistant and interim head football
coach Everett Withers refused multiple requests for an interview as well as an attempt by his current
employer, James Madison University, to urge him to cooperate. See Exhibit 3: Emails and Letters Regarding
Everett Withers. Similarly, former assistant coach and current head coach of the NFL Indianapolis Colts
Charles “Chuck” Pagano declined our request for an interview. See Exhibit 4: Emails Regarding Chuck
Pagano. Finally, former Associate Dean of Academic Advising Carolyn Cannon ignored multiple requests for
an interview. See Exhibit 5.

12
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E. Review of Student Transcripts and Academic Records

As described more fully in Section V.A.6, we worked closely with University Registrar
Christopher Derickson and his staff to access and review student transcripts and grade information
going back to the 1980s. We also worked to understand how grades from paper classes affected
student GPAs. To do this, we developed a methodology that permitted us to determine instances in
which the grade or grades that a student received in those classes proved essential to their GPA
remaining above 2.0, the requirement for graduation." This analysis required Mr. Derickson and his
staff to undertake complicated and time-consuming programming and data analytics, and we are
grateful to him and his staff for their hard work and consummate professionalism throughout this
long process.

F. Review of Student Papers

As explained above, the only work typically required by these paper classes was the
submission of a single paper. It was therefore important that any assessment of these classes’
academic soundness include an examination of student papers and a determination whether they
reflect genuine work by the students. The importance of that examination has only been enhanced
by the continuing public allegations that some number of the papers submitted in these classes were
the product of plagiarism.

At the outset of our investigation, we were under the impression — as Governor Martin and
his team had been — that the student papers in these classes had all been destroyed after the
mandatory one-year retention period.11 Through our email review, however, we identified 150
student papers that appear to have been final drafts submitted for credit in the AFAM paper classes.
In light of remaining questions regarding the integrity of such papers, we designed a review process
that would determine whether each paper appeared to represent original student work. As described
in Section V.A.5.c, this review was led by three professors from non-UNC institutions with expertise
in African politics, African American studies and undergraduate writing.

10 As discussed more fully in Section V.A.6, 7nfra, there are inherent limits to what we can conclude from this
analysis, as we could not definitively predict the grade that a student would have received if he or she had
taken another course in place of the irregular AFAM class.

1 In an op-ed published in the News & Observer, Governor Martin wrote: “Leading up to our report and
immediately afterward, [the newspaper]| issued demands that we examine term papers for plagiarism. What
term papers? None is retained beyond a year. I assumed that [the newspaper’s] conclusion was correct: that
extensive plagiarism was likely. I commented that it was likely that not all of the hundreds of term papers
submitted in these courses were actually read for the grades posted. We could not proofread papers that no
longer exist.”” Jim Martin, Letter to the Editor, Jim Martin: We found what we conld at UNC, NEWS &
OBSERVER, Jan. 2, 2013, http://www.newsobsetver.com/2013/01/02/2579556_jim-martin-we-found-what-
we-could.htmlPrh=1.

13



CADWALADER

IV.  FACTUAL NARRATIVE OF AFAM IRREGULARITIES

Over the past eight months, we have pursued the foregoing investigative plan to learn how
and why the paper class scheme'” came into being at Chapel Hill. The following is a detailed
narrative of the evolution of the paper class scheme from its inception in 1993 through its discovery
in 2011 and the ensuing investigations.

A. Debby Crowder’s Focus on Helping Challenged Students

Crowder came to Chapel Hill as an undergraduate student in the 1970s. After earning her
degree in English and working for a few years at a department store, Crowder returned to Chapel
Hill in 1979 as a secretary in what was then the Curriculum of African and Afro-American Studies —
essentially the same position she would hold for 30 years until she retired from the University in
September 2009.

Crowder was known throughout campus as a “do-gooder” who was always willing to help
out a student who was struggling. This compassionate approach derived from her firm belief that
Chapel Hill should be a school that welcomes and supports students of all types — and “not just the
best and the brightest” — and also from her own experience of feeling left adrift as a Chapel Hill
student without any support or guidance from the Chapel Hill faculty or staff. Crowder was
passionate about helping struggling students of all kinds, and often adopted “special cases,” who
were students she saw as particularly deserving of her assistance — from sexual assault victims to
students with mental health issues to under-prepared student-athletes from difficult backgrounds.

Crowder was also passionate about Carolina athletics. Her affinity for Chapel Hill’s teams —
and particularly the men’s basketball team — was well known. She kept the men’s basketball
calendars on her office walls; her office was a regular gathering place for the players; and according
to several faculty members, she cared so much about the fortunes of the basketball team that she
was occasionally unable to come to work for a day or two after the Tar Heels lost a basketball game.

These two passions — her desire to help underprepared students and her love of Chapel Hill
athletics — would ultimately lead her to cut corners to help students and student-athletes make their
grades. But, that would not happen for several years, due to the strong leadership and high
academic standards imposed by the two chairpersons who led the AFAM Department in its early
years.

B. Strong Leadership in AFAM’s Early Years

In 1980, Colin Palmer (“Palmer”) was appointed Chair of the AFAM Curriculum. By all
accounts, Palmer ran a “tight ship” as a manager, believed strongly in academic rigor and focused on
ensuring that AFAM was seen as a challenging curriculum. He carefully reviewed reports

12 We will use the term “scheme” throughout this report to refer to the operation of the paper classes. We
recognize that “scheme” is a loaded term, but we use it here without any connotations simply as a concise
way of referring to the collaboration between Crowder, Nyang’oro and certain ASPSA personnel to offer and
make use of the AFAM paper classes.

14
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summarizing average grades across the College of Arts and Sciences, and was “particularly happy
one semester when the only [disciplines] with lower grades were math and science.”” Palmer
imposed a series of strict curriculum requirements known as the “Palmer Rules,” which remained in
place for years.

Palmer was later appointed Chair of the History Department and eventually stepped down
as AFAM Chair. After a series of interim chairs, English Professor Trudier Harris (“Harris”) began
her term as AFAM Chair. Like Palmer, Harris was particularly demanding as Chair, requiring faculty
members to review their course syllabi, tests, and examinations with her to ensure that they were
sufficiently rigorous.

Both Palmer and Harris were known for their focus on academic achievement and hands-on
management, and neither Chairperson would have been an ally in Crowder’s designs to cut corners
for challenged students. That changed with Harris” departure in 1992 and the appointment of
Nyang’oro as AFAM Chair.

C. Nyang’oro’s Hands-off Approach to Management

Nyang’oro first arrived at Chapel Hill in 1984 as a visiting assistant professor in AFAM. A
year later, Nyang’oro applied for and received a post-doctoral fellowship in which he spent two
years researching and writing a book.'"* Thereafter, he attended Duke University Law School and
earned his Juris Doctor in 1990. While in law school, Nyang’oro realized he did not want to practice
law and decided instead to join the academy and to “cast |his] lot with the new AFAM chair, Trudier
Harris,” who was building up the AFAM Department. Nyang’oro became a visiting professor in
1989 and joined the permanent faculty after receiving his law degree in 1990.

Nyang’oro’s early years in AFAM saw tremendous personal success. He quickly published a
second book that was well received by the academic community, and was granted tenure by Chapel
Hill in 1992 — after just two years on the permanent faculty, rather than the six years typically
required. Harris resigned as AFAM Chair shortly thereafter and recommended that Nyang’oro
become Chair of the Curriculum. Nyang’oro’s appointment as Chair was formalized in 1992, and he
remained as Chair of the Curriculum (and later, the Department) until August 2011, serving nearly
20 years in the position.

Nyang’oro’s administration of AFAM was more hands-off than his predecessors. While he
sought to grow the Department and increase the number of faculty, he paid less attention to the
curriculum and quality control. He also increasingly relied on Crowder to handle many tasks — such
as scheduling courses, overseeing registration and approving enrollments — that would normally be
handled or at least overseen by a faculty member or department chair. He also gave her approval to
sign his name on Department paperwork, a delegation that Crowder used effectively to increase the
scope of her personal authority. Over time, Crowder took on an outsize role in AFAM, which

13 Harold Woodard, a lecturer in AFAM in the 1980s, was one of the people who told us about Palmer’s
tenure.

14 For a short time while in his post-doctoral program and/or in law school, Nyang’oro tutored student-
athletes as part of a program that later became the Academic Support Program for Student-Athletes.

15
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became recognized throughout the campus, as students started referring to her as “Professor

Debby.”
D. Crowder’s Use of Independent Studies for Paper Classes

Before long, Crowder started to take advantage of her authority and autonomy under
Nyang’oro to cut corners for struggling students and student-athletes. She did this by designing and
offering independent study classes that awarded high grades with little to no regard for the quality of
the student’s work in the course.

These irregular classes evolved out of the traditional independent study classes that have
been available at Chapel Hill for decades and are a routine and often valuable part of any college-
level curriculum. Such courses permit students to work directly with a faculty member to explore a
discrete subject area. A traditional independent studies course requires periodic meetings between
the student and the supervising faculty member to discuss the student’s progress on a set of defined
readings and the completion of a fairly involved writing project. It is typically a rather intensive
effort by the student and by the faculty member who carefully supervises and grades the student’s
research paper.

Nyang’oro initially undertook to conduct all of his independent studies in accordance with
the traditional format and requirements, demanding regular student meetings and updates on their
paper progress. Over time, however, he began to get complaints directly from Crowder and
indirectly from the ASPSA academic counselors about demanding too much from the student-
athletes and requiring too many meetings. On one occasion, Crowder told him that the ASPSA
academic counselors believed he was “being an ass” for demanding so much from the players and
were rethinking whether they should be steering student-athletes to AFAM classes.

In light of that push-back from the ASPSA counselors, Crowder took it upon herself to
improvise with AFAM’s independent study classes. She did so by designing an irregular
independent study class that essentially took the professor out of the picture — substituting herself
for the professor and substituting her standards for those that traditionally apply to independent
studies.

Crowder managed all aspects of these independent study classes and personally handled the
following steps throughout the course of the semester:

o She created the classes in the old Student Information System (the student
and course records database that preceded the current ConnectCarolina
system);

o She typically listed Nyang’oro as the instructor of record for these irregular
courses, even though she knew that Nyang’oro would play no role in their
instruction;

o She registered the individual students who asked — or were proposed by
ASPSA counselors — to be enrolled;

16
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o She sent the paper topics out to the students (or through the ASPSA
counselors for student-athletes);

° She rec§:ived the completed papers from the students and graded them
herself,” cursorily skimming them over and awarding As or Bs so long as
they satisfied the page-length requirement;

o She typically filled out and signed the grade sheet with Nyang’oro’s name;

o And, she handled any grade changes from an incomplete to a letter grade in
those instances when a student submitted his paper after the end of the
semester.

It is not clear whether Crowder ever got Nyang’oro’s explicit approval to arrange these
irregular independent studies. It is clear, however, that he ultimately learned about these classes and
acquiesced in them by taking no action to put a halt to them.

He acquiesced, in part, because he was happy to cede decision-making authority to her,
especially since his busy consulting and personal schedule kept him away from campus for long
periods of time. Beyond his practical interest in delegating responsibilities to Crowder, there was a
more compassionate reason for Nyang’oro’s willingness to go along with Crowder’s irregular
independent studies classes — he had developed his own sympathy for student-athletes and his own
interest in helping them to remain eligible. According to Nyang’oro, he had taught two student-
athletes early in his career who were later forced to leave the school because they had become
academically ineligible. One of those student-athletes was murdered shortly after returning to his
rural hometown; the other soon got in legal trouble and wound up in jail. When he learned about
their fates, Nyang’oro committed himself to preventing such tragedies in the future and to helping
other struggling student-athletes to stay in school.

E. Crowder’s Use of Lecture Classes for Paper Classes

With Nyang’oro giving her the green light — at least implicitly — Crowder enrolled a steadily
increasing number of students and student-athletes in the independent study paper classes. For the
first seven to eight years, Crowder limited her irregular class offerings to courses that were labeled as
independent studies. In about the fall of 1999, Crowder revised her approach and added standard
lecture courses to her course offerings. These classes had all the same attributes as the irregular
independent studies classes, with no work requirements beyond the submission of papers that were
graded by Crowder. Unlike the independent study paper classes, however, these were listed on the
course schedule as lecture classes, often with meeting dates, times and classrooms assigned. Despite
those entries on the course schedule, these classes never actually met, the students never had to
appear in class, and their only interaction with the AFAM Department was through Crowder.

There were two reasons that Crowder started offering these irregular lecture classes. First,
they were a response to new undergraduate curriculum requirements that required students to take

15 In a very limited number of cases each semester, Crowder reported that Nyang’oro would work with a
student in a more traditional manner and would grade papers prepared by those few students.
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classes within a certain number of different curriculum areas or “Perspectives.” Independent
Studies did not count for this purpose; only regular lecture classes could be used to satisfy the
Perspective requirements. By designating the irregular courses as lecture classes which met these
Perspective requirements, Crowder was able to help students boost their GPAs and satisfy their
Perspectives requirements at the same time.

This lecture designation also allowed students and student-athletes to get around the limit on
the number of independent study hours that a student could take. Crowder — and nearly all the
faculty we interviewed — believed that students were limited to 12 hours of independent study credit
toward the 120 hours required for a Chapel Hill degree.” Rebranding these independent study
paper classes as lecture classes avoided the danger that the administration might someday question
the record of a student who took a number of these courses.

These irregular lecture-designated classes were offered in both the African Studies and
African American Studies disciplines within AFAM, and among the topics offered were: AFAM
Bioethics, Southern Africa, Contemporary Africa, Black Nationalism, and AFAM Arts as an
Aesthetic. One particularly popular class was the third level of Swahili, which was offered in this
irregular format specifically so that students — and particularly student-athletes — who struggled in
lower levels of Swahili could satisfy their foreign language requirement by writing a paper about
Swahili culture 7z English rather completing a regular Swahili 3 paper class iz Swabili. Eighteen
students were enrolled in these Swabhili 3 paper classes, including 12 student-athletes.

In addition to those lecture-designated paper classes, the AFAM Department also developed
a hybrid model that we call the “bifurcated classes.” The bifurcated classes were lecture classes in
which some of the enrolled students were expected to attend regular lectures and complete all
assignments like any other lecture course, while others were exempted from those standard class
requirements and were allowed to complete the class by simply turning in a paper, pursuant to the
typical paper class process.

We found that some students were selected for paper-class treatment because they were
considered behavior problems in the classroom, while others were selected simply because they were
student-athletes On one occasion, for example, a Swahili instructor apparently requested that up to
six football players be enrolled in a Swahili 3 paper class because they were under-performing in the
Swahili 3 lecture class. Of the 154 student enrollments we have identified in the five bifurcated
classes, 88 (57% ) of them were student-athletes."”

16 Tt is unclear whether Chapel Hill in fact had any limitation on the number of independent study courses
that could be counted towards a degree. We reviewed several sections of the Undergraduate Bulletin over the
relevant time period and were unable to determine whether such a rule existed given the unclear language we
found. Compare U. OF N.C. AT CHAPEL HILL, UNDERGRADUATE BULLETIN, 1991-1993 (suggesting 12 hour
limit in “Special Studies for Credit” section), wih U. OF N.C. AT CHAPEL HILL, UNDERGRADUATE
BULLETIN, 1988-1990 (“A student may earn thirty semester hours of credit toward a degree at . . . through
independent study courses.”). Regardless of the limit that was actually listed in the Bulletin, Crowder,
Nyang’oro, and every witness we interviewed about the topic believed that the limit was 12 hours.

17 Of those student-athletes, 53 were football players, nine were men’s basketball players, five were women’s
basketball players, and 21 were athletes in other sports. There were two enrollments for multi-sport student-
athletes, which accounts for the slight discrepancy in these calculations.
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F. The Popularity of Crowder’s Paper Classes

Over time, the paper classes became very popular among certain groups on campus, and by
the summer of 2011 there were 3,933 undergraduate enrollments in these classes. Of these
enrollments, 2,081 were by non-athlete undergraduate students. Some of the students were
genuinely interested in the subject matter and took the class and its paper assignment seriously.
Others were simply attracted to the ease with which one could satisfy the paper requirement and
obtain a high grade for very little work. Members of certain fraternities, for example, started to sign
up for these paper classes, causing Crowder to bemoan to one assistant dean in 2005 that word
about them had “gotten into the frat circuit.”

These paper classes were also very popular among student-athletes, and especially among
those from the “revenue sports” of football and men’s basketball. Approximately 1,871 of the 3,933
total enrollments between 1999 and 2011 were student-athletes, of whom 1,189 were members of
the football and men’s basketball teams. In percentage terms, that means that 47.6% of the paper
class enrollments were student-athletes and 24.5% were football or basketball players. By
comparison, approximately 4% of the Chapel Hill student body are student-athletes in any given
year, and approximately 0.6% are football players.*

Like the other students, some student-athletes took these paper classes out of genuine
interest in the subject matter. Some took these classes because they — like any independent study —
required no class time and were therefore well-suited for the student-athlete with a demanding
practice, travel and game schedule. And, others gravitated to these paper classes simply because they
allowed one to receive an inflated grade without having to earn it with meaningful academic work.

It was common knowledge among student-athletes that it was the norm to receive an A or B
in the paper classes, regardless of the quality of their submitted papers — an understanding that was
borne out by the fact that grades in the paper classes were 10% higher than those awarded in the
regular AFAM courses. While the average grade for the paper classes between 1999 and 2009 was a
3.62, the average grade for the regular AFAM courses over that same period was 3.28.

G. The Steering of Student-Athletes to These Classes

The academic counselors in ASPSA were well aware that these courses existed, that they
required relatively little work and that they generally resulted in high grades. For those reasons,
some counselors routinely steered their student-athletes into these classes. They would identify
those student-athletes who needed extra help to maintain their eligibility, steer those student-athletes
toward the paper classes and then work closely with Crowder to register them. In football, for
example, ASPSA Associate Director Cynthia Reynolds (“Reynolds”) and her staff sent Crowder lists
of players to be enrolled in paper classes each term, and in some cases apparently even indicated for
Crowder the grade or grade range the player would need to earn in the class to maintain eligibility.
In men’s basketball, academic counselor Burgess McSwain (“McSwain”) and her successor Wayne
Walden routinely called Crowder to arrange classes for their players.

18 There were 19 enrollments for multi-sport student-athletes, which accounts for the slight discrepancy in
these calculations.
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H. Submission of Papers with Text that was Copied or Written by Others

As explained above, students and student-athletes effectively needed only to submit a paper
of a certain length in order to earn a high grade in the paper classes. While some took the paper
classes seriously and worked conscientiously to produce a thoughtful paper that deserved a strong
grade, others did not. There were instances in which students and student-athletes prepared papers
that were largely “cut and paste” jobs that simply copied text from publicly-available sources.
Knowing that Crowder graded the papers and that she gave them only a light skim before assigning
a grade, many paper class students and student-athletes would submit a paper with quality text in the
introduction and conclusion and nothing but “fluff” or largely unoriginal material in between.

Some student-athletes also took advantage of overly helpful tutors who would write parts of
their papers for them. In every tutor-student relationship, there is a fine line between the
appropriate and inappropriate level of assistance the tutor can provide in the paper drafting process.
While gentle suggestions as to topics or text for the student to consider would generally be
appropriate, feeding the student with paragraphs of completed text would not.

There were certain ASPSA tutors who crossed that line in assisting student-athletes with
their papers for the paper classes. One example was a tutor for the football players, Jennifer Wiley.
She started out on the right side of that line, helping to guide the players in the formulation of their
papers without doing any drafting for them. After struggling with the challenged writing proficiency
of many players, she eventually found herself actually drafting sections of papers for several of the
struggling players. Given their seeming inability to draft a passable paper on their own and the
pressure she felt to keep them on track toward eligibility, Wiley felt she had little choice but to cross
the line and do some of their work for them.

L. Isolated Questions About the Paper Classes

Despite fairly widespread knowledge about them on the Chapel Hill campus, these paper
classes continued without much interruption for years. We have identified only two occasions when
questions about the propriety of the AFAM Department’s course offerings were even tangentially
raised. First, in July 2006, The New York Times published a story which suggested that a professor at
Auburn University had offered irregular independent studies to student-athletes. The article
received attention at Chapel Hill and was noted in emails among the Faculty Athletics Committee
(“FAC”), which, according to the Faculty Code of University Government, was responsible for
“informing the faculty and advising the chancellor on any aspect of athletics, including, but not
limited to, the academic experience of varsity athletes, athletic opportunities for members of the
University community, and the general conduct and operation of the University’s athletic program.”

In its November 2006 and January 2007 meetings, members of the FAC discussed
independent study courses with Senior Associate Athletics Director John Blanchard, Director of
ASPSA Robert Mercer and Athletics Director Dick Baddour. These three recall that they raised
concerns about AFAM paper classes and that the FAC members responded by citing the professor’s
prerogative to choose the right teaching method in a class and instructing them not to pursue their
concerns any farther. Although there are radically differing recollections of this meeting (see Section
V.B.4.a for a full analysis of the two different accounts of this meeting), the upshot is that the most
troubling aspects of these paper classes — the total lack of faculty involvement and grading by the
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department secretary — were not explained to the FAC. In ignorance of those critical facts, the FAC
saw no need to inquire further about the issue.

The only other questions about the AFAM classes were raised by Senior Associate Dean for
Undergraduate Education Roberta “Bobbi” Owen. In 2005 or 2006, Dean Owen had lunch with
Nyang’oro and complained to him about the extremely high number of independent studies he was
handling (sometimes more than 300 per academic year). She directed him to reduce that number
and to “get [Crowder| under control,” suggesting that Crowder was somehow behind the high
numbers of independent studies in the AFAM Department. When Nyang’oro returned from lunch
that day, he told Crowder that Owen was watching the independent studies enrollments and
instructed her to scale them back. Crowder did as instructed, and the number of independent
studies enrollments immediately went down. Owen noticed the decline in enrollments, and in
November 2006 she sent Nyang’oro an email entitled “Ind Studies,” noting that “it has gotten
quieter from your side of campus,” and conveying her thanks."”

While Dean Owen’s inquiry resulted in a reduction of independent studies classes, it failed to
address the root problem. By focusing only on the quantity of the classes, she missed the bigger
issue of quality — the quality of the instruction provided in those classes. She never asked what sort
of instruction Nyang’oro was actually providing to those hundreds of independent studies students
registered under his name each year. With further reflection on the issue, she could have realized
that it was impossible for him to provide meaningful instruction to so many independent studies
students at one time. Moreover, by focusing on independent studies, she overlooked the lecture-
designated paper classes that had by that time become the primary vehicle by which Crowder was
implementing her irregular curriculum. And finally, by failing to follow up on her lunch-time
admonition to Nyang’oro beyond sending her single email, Dean Owen missed the chance to put an
end to these paper classes five years before their eventual discovery in 2011.

J. Crowder’s Retirement and its Effect on the Paper Classes

In 2008, Crowder announced that she would retire the next year, and news of her impending
retirement quickly spread throughout campus. Among the football counselors in ASPSA, there was
a sobering recognition that Crowder’s retirement would mean an end to the courses they had relied
upon to keep struggling student-athletes eligible. Those counselors quickly moved to mitigate the
effect of this development. First, they urged all football players to submit their summer school
papers in time to have them graded by Crowder. In one email to a football operations coordinator,
André Williams, during the second summer session of 2009, Cynthia Reynolds, the Associate
Director for ASPSA and Director of Football, wrote that “Ms. Crowder is retiring at the end of July
... if the guys papers are not in . . . I would expect D’s or C’s at best. Most need better than that . . .
ALL WORK FROM THE AFAM DEPT. MUST BE DONE AND TURNED IN ON THE

19 Dean Owen claims not to temember having this lunch with Nyang'oro or admonishing him about
independent studies. Despite Owen's failure of memory, we find strong corroboration for Nyang'oro's
account of this episode. It is corroborated by Debby Crowder, who recalls Nyang'oro coming back from
lunch and recounting Owen's admonition, by Owen's follow-up email, by Mercer and Woodard who recall
hearing that Owen was trying to rein in AFAM's independent studies in that time period, and by the Registrar
records that reflect Crowdet's effort to reduce the number independent studies in accordance with Owen's
direction.
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LAST DAY OF CLASS.” As reflected in that email, the football counselors were painfully aware
that many of their charges would not get the grades they “need” to remain eligible if someone other
than Crowder graded their papers.

They were also painfully aware that Crowder’s retirement would require the whole football
program to adjust to a new reality of having to meet academic requirements with real academic
work. They conveyed this point loud and clear in a meeting with all of the football coaches in
November 2009.”" In that meeting, Beth Bridger (“Bridger”) and Jaimie Lee (“Lee”) of the ASPSA
football counseling staff explained (1) that the AFAM paper classes had played a large role in
keeping undet-prepated and/or unmotivated football players eligible to play and (2) that these
classes no longer existed. To emphasize those points, the counselors used the following slide in
their presentation to the football coaches:™

What was part of the solutionin the
past?
* We put them in classes that met degree requirements
in which
— They didn't go to class
— They didn’t take notes, have to stay awake

— They didn't have to meet with professors

— They didn't have to pay attention or necessarily engage
with the material

» AFAM/AFRI SEMINAR COURSES
— 20-25 page papers on course topic

—THESE NO LONGER EXIST!

To further make their point, they followed this slide with two slides that compared eight
players’ GPAs in the AFAM paper classes against their GPAs in other classes.” The average AFAM

20 Beth Bridger, Associate Director of Football for ASPSA led the meeting, and was accompanied by Jaimie
Lee, an ASPSA academic counselor for the football team. Most, if not all, of the football coaching staff was
present at this meeting, to include: Butch Davis, Corey Holliday, André Williams, and the position coaches.
After the meeting, Bridger sent the PowerPoint that she prepared to ASPSA Director Robert Mercer and
Senior Associate Director of Athletics John Blanchard.

21 Exhibit 0.

22'The compared GPAs were:

AFAM paper

class GPA Other GPA
Player 1 3.7 1.86
Player 2 3.2 1.9
Player 3 3.7 1.98
Player 4 3.63 2.036
Player 5 3.5 2
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paper class GPAs for these players was 3.61 — far higher than their average GPA of 1.917 for their
other classes.

While the counselors’ long-term message was that the coaching staff should recruit better-
prepared players and encourage them to pay more attention to their studies, the short-term message
was a warning that grades were going to fall precipitously with Crowder’s retirement. That
prediction came true that very semester. The Fall 2009 semester — the first in over a decade without
Crowder and her paper classes — resulted in the lowest football team GPA in ten years — 2.121.%
Forty-eight players earned a semester GPA of less than 2.0.

K. The Paper Classes After Crowder’s Retirement

In the face of this downward GPA trend, the ASPSA football counselors decided to
approach Nyang’oro directly and to ask him to resume the paper classes that had ended with
Crowder’s retirement. Before retiring, Crowder had sent an email suggesting that football counselor
Lee deal directly with Nyang’oro after her departure.”® Seizing on that idea, Bridger instructed Lee
to approach Nyang’oro and noted in an email that the Lee-Nyang’oro relationship is “a GREAT
relationship to build.”

As instructed, LLee went on to build that relationship, sending Nyang’oro regular emails,
meeting with him in his office and over lunch, and personally delivering student papers to him. In
the course of this interaction, she lobbied Nyang’oro to offer certain paper classes. In one email
exchange, for example, she asked Nyang’oro if the Swahili 3 paper class that had been offered in
summer 2009 — before Crowder’s retirement — might be repeated. In his reply, Nyang’oro noted
jocularly that Lee was “|d]riving a hard bargain,” promised to “think about” it and invited her to
“talk to [him]” about her request. Soon thereafter, Nyang’oro sent a follow-up email advising her
that he had “added AFAM 398 [an AFAM independent study course] to [AFAM’s] summer
schedule.””

In total, Nyang’oro offered six classes after Crowdet’s retirement that had the elements of
Crowder’s “paper classes,” except for her grading of the term papers. Two of these were paper
classes like the ones Crowder had offered and one was an independent study paper class with 13
football athletes. The other three were what we have called “bifurcated classes,” which were

Player 6 3.85 1.99

Player 7 3.6 1.77

Player 8 3.7 1.8

Average 3.61 1.917
23 Exhibit 56.

2 In an August 26, 2009 email, Lee wrote Crowder and asked if, given her impending retirement, she was
“considering dropping the AFAM 396 course,” noting that several players “could definitely use it and it
would be great if they could hold on.” Crowder replied later that day that if Lee “really need|ed] it, [they] can
keep it.” She added “[m]y preference would be to cancel it for a number of reasons but if you need it I am
sure JN would work with you.” Exhibit 7.

25 Exhibit 8.
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essentially two classes within a single class roll — one set of students that attended class and
completed it the traditional way and another set of students who completed the course as a paper
class. The vast majority of those completing a bifurcated class as a paper class were student-
athletes.”

For each of these classes, Nyang’oro graded the papers, but did so with an eye to boosting
student GPAs, regardless of paper quality. Prior to deciding on the grades in each of these classes,
Nyang’oro asked Crowder’s successor, Travis Gore (“Gore”), to look up each student’s GPA. This
information, along with the occasional request from an academic counselor for leniency with a
particular student-athlete who needed a GPA boost, informed Nyang’oro’s grading and allowed him
to make sure that any grade he assigned would not lead to academic ineligibility for any students or
student-athletes.

L. The Administration’s Discovery of the Paper Class Scheme in August 2011

The fact of the paper classes first came to public attention in the summer of 2011, after two
media reports raised questions about the AFAM Department. One report involved an incoming
football player who earned a B+ in a 400-level AFAM Bioethics class, AFAM 428, during the
summer before his freshman year in 2007, even though he had yet to take an introductory English
writing course. The other report involved the discovery that football player Michael McAdoo had
submitted a plagiarized paper in a Swahili 403 class in the summer of 2009.

Upon hearing these reports, Senior Associate Dean Jonathan Hartlyn immediately called
Nyang’oro to a meeting. When they met and Dean Hartlyn asked Nyang’oro about these reports,
Nyang’oro claimed no memory of teaching either the incoming football player in the Bioethics
course in 2007 or Michael McAdoo in the 2009 Swahili course. His explanation was that these may
have been classes that Crowder had arranged and managed on her own. This appears to have been
the first formal acknowledgement by AFAM personnel to the Chapel Hill administration that
irregular paper classes were being offered.

Dean Hartlyn immediately apprised the Chapel Hill leadership of what Nyang’oro had told
him, and soon thereafter the Athletics Department advised the NCAA of Nyang’oro’s disclosure.”
These notifications then trigged a three-year series of related and partially overlapping inquiries into
the AFAM irregular classes.”

1. Eatlier Reviews Related to Irregular Courses

This section provides a summary description of the investigations that ensued after
Nyang’oro disclosed the paper classes in his meeting with Dean Hartlyn.

20 See Section V.A.1.d, énfra, for a discussion of “bifurcated classes.”

27 At the time, the NCAA was already on campus investigating allegations involving agent-related misconduct
and inappropriate assistance provided to student-athletes by ASPSA tutors.

28 Nyang’oro was forced to resign his position of Department Chairman, and ultimately was asked to resign
from the faculty the next year. He was later indicted on criminal charges relating to his receipt of
compensation for teaching a summer school paper class that never met.
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a. NCAA Investigation

Shortly after Hartlyn’s meeting with Nyang’oro, Chapel Hill formed an Internal Working
Group to look into Nyang’oro’s revelations with the NCAA investigators. The Internal Working
Group included Dean Hartlyn, University Counsel Leslie Strohm and former Faculty Athletics
Representative Jack Evans (“Evans”). In August and September 2011, the Internal Working Group
and an NCAA investigator conducted interviews of nine faculty — including Julius Nyang’oro” — and
staff members and seven student-athletes.

During this review, the Internal Working Group and NCAA investigator gained an
understanding of the broad outlines of paper classes. In light of the fact that these classes were
available to — and used by — students as well as student-athletes, the NCAA apparently concluded
that there was insufficient evidence of an athletic purpose behind the classes to establish an
academic integrity violation under the NCAA by-laws. The NCAA therefore closed its investigation
of the paper classes and went forward on an enforcement action against Chapel Hill only on the pre-
existing allegations involving agent and tutor misconduct.”

b. Hartlyn-Andrews Review of Courses

On the heels of the Internal Working Group’s preliminary inquiry, Dean of the College of
Arts and Sciences Karen Gil charged Dean Hartlyn and Senior Associate Dean William Andrews to
undertake a full review of all courses in the AFAM Department between Summer 2007 and Summer
2011.”" The Deans’ charge was to determine those courses in which irregularities existed; identify
possible patterns and explanations for those courses; recommend follow-up actions and measures;
and provide initial recommendations regarding policies and procedures to prevent such irregularities
from occurring in the future.”

2 Nyang’oro admitted to us that he shaded the account he gave to the NCAA and the Internal Working
Group to “minimize any damage that would fall on the Department.”

30 Chapel Hill appeared before the NCAA’s Division I Committee on Infractions in October 2011. The
Committee on Infractions found that a former ASPSA tutor and three football student-athletes engaged in
academic fraud; that the student-athletes subsequently competed while ineligible due to that violation; that the
former tutor provided football student-athletes with impermissible extra benefits; that the former tutor failed
to cooperate with the NCAA’s investigation; that seven football student-athletes received impermissible
benefits from prospective agents; that the University failed to monitor its football program; and that a former
assistant coach failed to cooperate with the investigation and failed to report outside income. The Committee
on Infractions then imposed penalties consisting of vacating the football team’s wins in the 2008 and 2009
seasons, reducing the number of football scholarships by 15, requiring a fine of $50,000, and placing the
University on probation through 2015. Se¢ NCAA, UNIVERSITY OF NORTH CAROLINA, CHAPEL HILL
PUBLIC INFRACTIONS REPORT (Mar. 12, 2012), available at
http://www.ncaa.org/sites/default/ files/ UNC%2BPublic%2BInfractions%2BReport.pdf.

31 We understand that this five-year period was chosen to encompass the time from the 2007 summer session
when the entering football player earned a B+ in the 400-level AFAM Bioethics course up through the
discovery of the matter in the summer of 2011.

32 See JONATHAN HARTLYN & WILLIAM L. ANDREWS, REVIEW OF COURSES IN THE DEPARTMENT OF
AFRICAN AND AFRO-AMERICAN STUDIES, COLLEGE OF ARTS AND SCIENCES 3 (May 2, 2012), available at
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In the course of their review, Hartlyn and Andrews spoke with 22 AFAM Department
faculty and staff members, reviewed documents relating to course registrations, enrollments and
grade rolls, and prepared a report that made a number of specific factual findings,” including the
following:

o Between summer 2007 and summer 2009, nine courses (with a total of 59
registered students) were “aberrant,” meaning that “there is evidence that
students completed written work in these courses, submitted it to the
department and received grades, but no evidence that the faculty member
listed as instructor of record or any other faculty member actually supervised
the course and graded the work, although grade rolls were signed and
submitted.””

o An additional 43 courses (with a total of 599 registered students) were
“irregular,” meaning “the instructor provided an assignment and evidently
graded the resultant paper, but engaged in limited or no classroom or other
instructional contact with students.””

o After summer 2009, no aberrant courses were offered, and only two courses
may have been taught irregularly.”

Chapel Hill publicly released the Hartlyn-Andrews report on May 2, 2012.
c. Independent Study Task Force

Shortly after assigning Dean Hartlyn to do a retrospective review of the AFAM curriculum,
Dean Gil charged Dean Owen with leading a task force to examine the use of independent studies at
Chapel Hill and to develop guidelines addressing issues such as the expectations for independent
study assignments and the conditions under which a traditional lecture course might be taught as an
independent study.”

The Independent Study Task Force Report was publicly released on May 2, 2012, the same
date as the Hartlyn-Andrews Report.

http://www.unc.edu/news/050412/Review%0200f%20courses.pdf [hereinafter HARTLYN-ANDREWS
REPORT].

3 1d. at 3-6.
34 1d. at 3-4.
% 1d. at 4.
36 1.

%7 See INDEPENDENT STUDY TASK FORCE REPORT 1 (Apr. 10, 2012), available at
https://www.med.unc.edu/ahs/for-faculty-staff/academic-policies /independent-study-report.pdf
[heteinafter INDEPENDENT STUDY TASK FORCE REPORT].
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d. The State Bureau of Investigation

In the wake of the release of the Hartlyn-Andrews Report, Chancellor Thorp, in
consultation with UNC System President Thomas Ross, directed the University’s Department of
Public Safety to advise the State Bureau of Investigation (“SBI”) about the academic irregularities
that had been revealed. The SBI conducted a lengthy investigation, led by Special Agent Hicks and
Assistant Director Hooks, and overseen by District Attorney Woodall. Their investigation was
probing, thorough and conducted with consummate professionalism, and it was of enormous
assistance to our effort. It resulted in the December 2013 indictment of Nyang’oro on one felony
charge of obtaining property by false pretenses, related to $12,000 that Nyang’oro was paid to teach
AFAM 280 in Summer Session 11 in 2011, a paper class that never actually met.”®

e. Special Subcommittee of the Faculty Executive Committee

Shortly after the issuance of the Hartlyn-Andrews Report, the Faculty Executive Committee
appointed a Special Subcommittee to analyze all investigative reports and related materials about the
irregular AFAM classes, identify areas of policy and practice that require scrutiny and revision and
recommend any changes necessary to prevent such breaches of academic integrity as were found
within the AFAM Department. The Subcommittee consisted of Professors Steven Bachenheimer
(Microbiology and Immunology), Michael Gerhardt (Law), and Laurie Maffly-Kipp (Religious
Studies).

In carrying out its charge, the Subcommittee met with 31 individuals, reviewed various
reports and policy documents and issued policy and procedural recommendations in regard to “four
areas of continuing concern:” advising and counseling; departmental supervision and faculty
conduct; the tension between athletics and Chapel Hill’s educational mission; and the need for
institutional transparency about athletics.”” The FEC Subcommittee Report was publicly released on
July 26, 2012.

f. The Governor Martin Review

In response to further questions about the Hartlyn-Andrews Report findings and indications
that the “aberrant” classes had started before the 5-year period that that review examined,
Chancellor Holden Thorp (“Thorp”) reached out to former North Carolina Governor James G.
Martin and asked him to undertake an independent review of the anomalies in the AFAM
curriculum.”  Chancellor Thorp specifically asked that he determine when it was that these
anomalies started in the AFAM Department; what environmental circumstances allowed these
anomalies to occur; and whether the anomalies identified in the AFAM Department existed in other

3 In July 2014, the District Attorney dismissed the criminal charge against Nyang’oro as a result of
Nyang’oro’s cooperation with his office and with our investigation.

3 REPORT OF THE SPECIAL SUBCOMMITTEE OF THE FACULTY EXECUTIVE COMMITTEE 5-9 (Jul. 26, 2012),
available at http:/ /faccoun.unc.edu/wp-content/uploads/2010/10/20120726ReportFECSub_9_FINAL.pdf.

40 James G. Martin, Ph.D., served as North Carolina’s governor from 1985 to 1993. Prior to his election as
Governor, Governor Martin had been a Professor of Chemistry at Davidson College. He earned his Ph.D. in
chemistry from Princeton University in 1960.
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academic subjects or departments."  Governor Martin agreed and conducted this extensive
investigative effort without asking for or receiving any compensation for his work.

In conducting his review, Governor Martin and his team from the accounting firm Baker
Tilly interviewed 84 individuals,” including faculty members, administrators, students (both athletes
and non-athletes), parents, University trustees, and members of the broader University community.
Governor Martin and Baker Tilly also undertook a data-driven analysis of all 172,580 course sections
offered by UNC between Fall 1994 and Fall 2012," filtering and screening this data for red flags that
could indicate potential anomalies in a course section. This process resulted in the identification of
216 courses in the AFAM Department with proven or potential anomalies dating as far back as the
fall of 1997. These anomalous courses were categorized into three “Iypes” based on the
demonstrable degree of their irregularity.

Governor Martin’s team identified a total of 39 courses as Type 1, meaning that each was a
“lecture course section in which the instructor of record denied teaching the course section and
signing the grade roll, or the chair stated that the course section had not been taught.”* They
identified 167 courses as Type 2 classes, which meant that each was a “course section for which the
identity of the instructor was not evident via review of the grade rolls, grade change forms, or
discussion with personnel in the related academic unit; or for which neither the instructor of record
nor the chair could confirm whether the course section had been taught.”* Finally, they found ten
courses to be Type 3, meaning that each course was “a course section for which the instructor of
record noted the presence of an unauthorized signature on the grade roll.”*

The Martin Report also determined that no AFAM staff member other than Crowder and
Nyang’oro was unethically involved in the irregular courses and that no such courses were found
outside of the AFAM Department. The Martin Report was publicly released on December 20,
2012.Y

4 JAMES G. MARTIN, PH.D., THE UNIVERSITY OF NORTH CAROLINA AT CHAPEL HILL ACADEMIC
ANOMALIES ~ REVIEW ~ REPORT OF FINDINGS 3  (Dec. 19,  2012),  available  at
http:/ /www.unc.edu/news/12/UNC-Governor-Martin-Final-Report-and-Addendum.pdf [hereinafter
MARTIN REPORT].

42 Crowder and Nyang’oro declined invitations to be interviewed by Governor Martin.
43 MARTIN REPORT, s#pra note 39, at 3-5.

44 1d. at 20.

514

46 14

47 On January 24, 2013, Governor Martin issued an Addendum to his report that provided “details [about] the
enrollment composition of the anomalous courses and grade changes that were identified” in his review.
JAMES G. MARTIN, PH.D., ADDENDUM TO THE ACADEMIC ANOMALIES REVIEW REPORT OF FINDINGS 2
(Jan. 24, 2013), available at http://www.unc.edu/news/12/UNC-Governor-Martin-Final-Report-and-
Addendum.pdf [hereinafter MARTIN ADDENDUM]. On February 5, 2013, Governor Martin issued a
Clarification to his report regarding references to a particular Faculty Athletics Committee meeting in 2007.
[hereinafter MARTIN CLARIFICATION]. See Section V.B.4.a, infra.
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g. The Baker Tilly Review

Chapel Hill engaged Baker Tilly on a related effort “to provide an objective, external
assessment of the plans of the University of North Carolina at Chapel Hill . . . to implement a
number of enhancements to academic policies, processes, procedures, and systems in response to
recommendations” from the Independent Study Task Force and the Hartlyn-Andrews Report.*
Baker Tilly analyzed Chapel Hill’s response to the AFAM paper classes and “did not identify any
gaps between the Risks referenced in the Reports and the University’s implementation plans.” The
Baker Tilly Report was publicly released on December 20, 2012.

h. The UNC Board of Governors Academic Review Panel

UNC President Thomas Ross and the UNC Board of Governors charged an Academic
Review Panel of Board of Governors members with conducting a “careful and independent
assessment of the adequacy and completeness of the campus-based investigations and remedial
measures” that had been initiated to date.” The panel went on to review the five separate campus-
initiated reports and interview nearly 20 individuals.” The Panel then issued its findings, with the
caveat that they might revisit those findings once the SBI finished its investigation.

In its findings, the Panel “concluded that all necessary investigations and analyses of the past
academic misconduct have been completed [and] that it is now time for the University of North
Carolina to move ahead, to commit to the prompt implementation of effective policies and practices
throughout the system, and to remain vigilant and accountable for the stewardship of the academic
enterprise throughout the University of North Carolina.” Among its findings, the Panel found no
evidence “to support a conclusion that a conspiracy or collusion existed between the Athletics
Department and the Academic Support Program for Student-Athletes . . ., on the one hand, and the
two complicit employees in the AFAM Department [Julius Nyang’oro and Deborah Crowder| on
the other hand.”® The Panel did note, however, that it is was “reasonable to assume that many
students — athletes and non-athletes alike — enrolled in these irregular AFAM Department courses
expecting to achieve good grades with little rigor.”” The UNC Academic Review Panel Report was
publicly released on February 7, 2013.

4 Raina Rose Tagle, BAKER TILLY BEERS & CUTLER, PLLC, REVIEW REPORT 1 (Dec. 19, 2012), available at
http://www.unc.edu/news/12/UNC-Baker-Tilly-Academic-Policies-Procedures-Report-12-19-12-Final. pdf
[heteinafter BAKER TILLY REPORT].

49 THE REPORT OF THE UNC BOARD OF GOVERNORS ACADEMIC REVIEW PANEL 1-2 (Feb. 7, 2013),
available at http://www.unc.edu/news/12/THE-REPORT-OF-THE-UNC-BOG-ACADADEMIC-
REVIEW-PANEL-2_7_13.pdf [hereinafter UNC BOG REPORT].

0 1d. at 2.
5114, at 29.
52 4. at 3.
53 1d.
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i The SACS Review

UNC’s accrediting body, the Southern Association of Colleges and Schools” Commission on
Colleges (“SACSCOC”), reviewed matters related to the irregular AFAM courses, and in June 2013
its Board of Trustees decided not to sanction Chapel Hill** After monitoring Chapel Hill’s
implementation of remedial policies to prevent a recurrence of such irregularities, SACSCOC
notified Chapel Hill in June 2014 that it would take no further action.

j The Resumption of the NCAA Inquiry

When University officials asked us to conduct our investigation earlier this year, they were
fully aware that our investigation would be examining issues that could indicate possible violations
of NCAA by-laws. For that reason, they instructed us that, notwithstanding the confidentiality of
our investigation, we should advise them if we learned of any conduct that amounted to a concrete
violation of NCAA by-laws, so that the University could then notify the NCAA.”

Once our investigation matured to the point that we began to get a clear picture of the paper
class scheme, the University asked us to fully brief the NCAA investigators about our findings. We
did so on at least three different occasions, pursuant to confidentiality restrictions to ensure that our
findings were not being disclosed to anyone else, and particularly to UNC or Chapel Hill
personnel.” After receiving our briefing, the NCAA Enforcement Staff advised the University that
it was resuming the investigation it had closed back in 2011. Since that time, we have pursued
parallel investigations and have enjoyed a strong cooperative relationship with the NCAA
investigators. We have continued to provide them information as we have developed it, and at the
direction of the University we will offer them a full briefing on the findings detailed in this report.

5% See Press Release, Message from Chancellor Holden Thorp: Accrediting Agency Decision (Jun. 20, 2013),
available at http:/ / oira.unc.edu/files/2013/06/HoldenThorpCampusMessageJune202013FINAL.pdf.

5 It was understood that any evidence of student-athletes taking irregular paper classes raised at least the
possibility of NCAA by-law violations, which, of course, was the predicate for the NCAA’s investigation with
the Internal Working Group in 2011. This notification requirement was intended to extend beyond that issue
and apply to any other conduct we discovered that demonstrated an apparent violation of NCAA by-laws.

50 The University’s regular counsel for NCAA matters, Richard Evrard, was present for those meetings. His
presence was in keeping with the NCAA tradition and expectation that a university representative collaborate
with the NCAA’s investigation on that university’s campus. To effectuate that meeting without disclosing
details of our investigative plan and findings to the University and its personnel, we entered into an
agreement with Mr. Evrard that provided that any information shared by us with the NCAA would not be
provided to any UNC or Chapel Hill personnel until after our report is publicly released. That agreement is
attached as Exhibit 9.
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V. FINDINGS

In the preceding part of the report, we told the story of the Chapel Hill paper classes in a
chronological, narrative fashion. This part of the report will lay out our specific findings as to each
of the main issues raised by that narrative, and is composed of the following five sections: an
examination of the paper class scheme, an assessment of University employee knowledge or
involvement in the paper classes, an assessment of the University’s oversight of the AFAM
department and ASPSA, an assessment of the university’s response to paper class revelations, and a
comparison of our findings with those of Governor Martin.”” Tt will first describe our findings
about the paper classes and the use of these classes by some in the student body. Then, it will
identify those University employees who knew about and/or were involved in the paper class
scheme and assess the extent of that knowledge or involvement. It will then move into an
assessment of the University oversight processes that allowed these paper classes to exist and our
evaluation of the reforms and remedial measures the University has adopted since the initial paper
class revelations in 2011. It will then conclude with comparison of our findings with those in
Governor Martin’s report.

A. Examination of the Paper Class Scheme

A critical objective of our investigation has been to identify each instance in which a course
was offered as a paper class. As an initial matter, we looked across all Chapel Hill departments and
found no other department that offered classes like the AFAM paper classes. While there certainly
were easy classes in other departments, none had the irregular characteristics that distinguished the
paper classes. Therefore, the discussion in this section will focus solely on the AFAM Department.

Starting with the initial revelations in Nyang’oro’s August 2011 meeting with Dean Hartlyn,
Chapel Hill attempted to get an accurate accounting of the number and types of irregular classes
offered by the AFAM Department over the years. Each review contributed to that effort, with the
Martin team applying a rigorous data-driven analysis to come up with its list of 216 anomalous
courses and 3-type categorization scheme. While the Martin team did significant analytical work to
identify these anomalous courses, their ability to develop a complete listing was severely
handicapped by their inability to talk with the two central players, Professor Nyang’oro and
Crowder.

In our review, we were fortunate to have access to Nyang’oro and Crowder, and we took full
advantage of that access, spending dozens of hours questioning them about the paper classes and
reviewing hundreds of course rosters and grade change forms to come up with as definitive and final
a list of paper courses as possible. This section describes our efforts in that regard.

57 Although it necessarily entails some retelling of the facts, this two-part approach is critical to a complete
understanding of the situation, as it allows us to first provide the reader with the context of the story before
isolating and addressing each of the relevant issues.
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1. The Identification of Paper Classes

As explained above, a “paper class” in our typology is one in which (1) students did not have
to attend class; (2) there was no faculty-student interaction; (3) the sole assignment was the
submission of a paper (or occasionally two short papers); and (4) the papers were liberally graded by
Crowder (or by Nyang’oro for the few paper classes offered after Crowder’s retirement (see Section
IV.D)). Using these criteria, we identified five different types of paper classes offered between Fall
1989 and Summer 2011.

Our process for identifying the paper classes was straightforward. First, we identified a
population of AFAM classes to be examined by aggregating three different categories of suspect
classes:

o All courses for which Nyang’oro was instructor of record during his career at
UNC (from 1984 through 2012);

° All AFAM courses for which “Staff” was listed in Chapel Hill’s records as
instructor of record during Nyang’oro’s career at Chapel Hill, based on
Crowder’s explanation that she often entered “Staff” as the instructor of
record for her paper classes;® and

° All other courses examined and identified as anomalous in the Martin
Report.

Next, we added to that list all courses that exhibited one of a number of characteristics we
identified during our investigation as being potentially associated with an AFAM paper class. Those
characteristics included:

o The absence of a class meeting time and location in the school’s registration
system;
o The entry of grades on the grade roster in Crowder’s handwriting,” as paper

class grades were always recorded by Crowder, even if Nyang’oro signed the
grade roster;

o The entry of Nyang’oro’s signature on the grade roster in Crowdet’s
handwriting, which was common for the paper classes;

o The presence of “tick marks” on the grade roster, which was Crowder’s way
of keeping track of who had turned in their papers in the paper classes;

58 Courses that had no instructor of record were also considered suspect.

% Nyang’oro and Crowder each have distinctive, recognizable handwriting.
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o A smaller number of enrollees (at times fewer than 10-12) than the average
AFAM class, which was typically the case with the lecture-designated paper
classes;

. A high average class grade, as the grade rosters for irregular paper classes

typically included only As and Bs, whereas regular courses taught by
Nyang’oro often included grades of C or lower; and

o The scheduling of the class during summer session when Nyang’oro was
working on a research or consulting project away from campus, which were
times when Crowder was more likely to arrange a paper class.

Once we compiled our list of suspect classes, we separately sat down with Crowder and
Nyang’oro for extensive sessions devoted to examining these classes. Through this process, we
identified five different categories of paper classes. These categories are:

o Independent Study Paper Classes
o Lecture Paper Classes

o Post-Crowder Paper Classes

o Bifurcated Classes

° Student Add-ons

We will now address each of the five paper class variants and describe how they were
offered and used by the Chapel Hill student body.

a. Independent Study Paper Classes

Independent study paper classes were classes in which a student was enrolled in an
independent study course but had no meaningful contact with Nyang’oro or any other faculty
member. The sole academic requirement for an independent study paper class was the completion
of a research paper on a topic supplied by Crowder. Once completed, the papers were submitted to
Crowder, and she graded them without any involvement by a faculty member.

It is impossible to identify the number of students who were enrolled in independent study
paper classes because of the way course enrollments for independent studies were handled in
AFAM. During the relevant time period, all students enrolled in an independent study course for a
particular semester were enrolled in a single section, regardless of which professor was supervising
their individual work. At the end of each semester, the grades were collected from all professors
who had independent studies students, and Crowder entered all grades on the grade sheet without
distinguishing between those students who were taking independent study paper classes under
Nyang’oro from those who were taking legitimate independent studies. As a result, we cannot
isolate which students received a traditional independent study experience (with faculty oversight)
from those who had an irregular experience (with no faculty oversight and papers assigned and
graded by Crowder). Based on confident assertions by Crowder and Nyang’oro that “most” of the
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independent studies offered by AFAM during that period were irregular, however, we can
reasonably assume that over 50% of the total AFAM independent studies enrollments were
irregular.

Between 1989 and 2011, there were a total of 2,707 total student enrollments in AFAM
independent studies.”” Applying the assertion by Crowder and Nyang’oro, that means that more
than 1,354 of those enrollments received a Crowder-managed independent study with no interaction
with a faculty member. Of the 2,707 enrollments, 686 were student-athletes (361 in football, 128 in
men’s basketball, 34 in women’s basketball, and 163 in other sports).”’ Analyzing these enrollments,
we found 2,090 individual students who took one or more AFAM independent studies during that
period. Of that number, 91 students were enrolled in three AFAM independent studies, 23 students
were enrolled in four, six students took five, and one student was enrolled in six. Of the 30 students
enrolled in four or more AFAM independent studies, 15 (50%) were student-athletes.

The following chart summarizes enrollments in AFAM independent studies between 1989
and 2011:

Chart 1: AFEAM Independent Studies Enrollments, 1989-2011
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b. Lecture Paper Classes

The second brand of paper classes is the lecture paper class, which was a course section that
bore a number and title of a traditional lecture course but was taken as an independent study
without faculty supervision or oversight. These were designated as traditional lecture classes with

00 This total includes 84 graduate student enrollments.

61 A table outlining the enrollments in all AFAM independent studies between 1989 and 2011 is appended as
Exhibit 10. These numbers include 15 multi-sport athletes, which create a slight discrepancy in calculating
the total numbers of student-athletes.
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required class attendance, readings, examinations and other assighments, but they never actually met
for class and required only the submission of a paper, which was graded by Crowder and typically
received nothing lower than an A or a B.

Between 1999, when the first lecture paper class was offered, and Crowder’s retirement in
2009, a total of 186 lecture paper classes were offered with a total of 3,906 undergraduate
enrollments in those classes. 1,852 (47.4%) of those enrollments were student-athletes, including
944 tootball players, 226 men’s basketball players, 114 women’s basketball players, and 568 student-
athletes in other sports.”

In terms of the number of lecture paper classes per student and student-athlete, we found
2,097 individual students took one ot more of them between 1999 and 2011. Of that number, 135
students took between five and nine paper classes, 17 students took between ten and 12, one student
enrolled in 13 and another took a total of 16 lecture paper classes. Of 154 students who enrolled in
five or more, 109 (70.8%) were student-athletes.

The following chart depicts enrollments in the lecture paper classes:

Chart I1: Lecture Paper Class Enrollments, 1999-2009, by Athlete Status
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c. Post-Crowder Paper Classes

Immediately after Crowder retired, Nyang’oro hoped to limit or even eliminate the paper
classes in the AFAM Department. His commitment to that objective was short-lived, however, as it
faltered in the face of football counselor Lee’s focused effort to persuade him to keep them going.
As the email traffic reflects,” Nyang’oro quickly gave in to Lee’s entreaties, and ultimately offered

02 A table summarizing enrollments in the Crowder paper classes is attached as Exhibit 11. These numbers
are approximate, as there were 19 enrollments for multi-sport student-athletes, which created a slight
discrepancy in these calculations.

03 See Section IV.D, supra.
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two paper classes and one independent study paper class (along with three bifurcated classes)
between Crowder’s retirement in 2009 and the summer of 2011.%

The paper classes and independent study paper class were AFAM 428: AFAM Bioethics in
Fall 2010, AFRI 396: Independent Studies in Summer Session I 2011, and AFAM 280: Blacks in
North Carolina in Summer Session II 2011. There were a total of 44 student enrollments in these
three classes, of whom 33 were student-athletes — 32 football enrollments and one women’s
basketball enrollment.”” In addition, he offered two bifurcated classes in which between one-third
and one-half of the enrolled students took a paper class in lieu of a regular lecture class.

The three paper classes were identical to the paper classes offered before Crowdet’s
retirement in that they never actually met and involved no meaningful professorial contact. They
were different, however, in that Nyang’oro — and not Crowder — graded the submitted papers.

Despite this important difference, we feel comfortable counting these among the paper
classes due to Nyang’oro’s admission that the grades he assigned were based not on the quality of
the paper but on his assessment of the grade each student needed in order to remain academically or
athletically eligible. As Nyang’oro explained to us, he was very lenient in grading these post-
Crowder paper classes, and would typically just skim the papers. He asked Gore to provide him the
GPAs of all the students, and would then assign grades based largely on his assessment of the
impact that grade would have on the student’s ability to remain eligible. The result was an average
grade of 3.37 across the three paper classes he offered after Crowder’s retirement.

d. Bifurcated Classes

In addition to the foregoing paper classes, we identified five classes that were bifurcated
between two sets of students — those who were taught in the traditional lecture-class format and
those who took the same class in a paper-class format. As Nyang’oro explained, these were standard
lecture classes in which individual students were permitted to complete the class by simply turning in
a paper, while the others had to attend class and complete all class assighments in the traditional
manner.

We discovered the bifurcated classes during our review of grade rosters with Nyang’oro,
who identified this phenomenon. He explained that there were a limited number of such instances.
While we identified five such courses, it is possible that there were more.

There were a total of 154 enrollments in the classes we identified. While we cannot
definitively state which students had the paper class experience and which had the traditional lecture
experience in each class, Nyang’oro estimated that between one-third and one-half of the
enrollments of each bifurcated class had the paper class experience. According to Nyang’oro,

4 The three bifurcated classes offered after Crowder’s retirement were: AFRI 370: Policy Problems in African
Studies in Spring 2010, AFRI 521: East African Society in Fall 2010, and AFRI 266: Contemporary Africa in
Spring 2011.

% A table summarizing enrollments in the post-Crowder paper classes is attached as Exhibit 12.
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virtually every one of the students who was designated for paper-class treatment was a student-
athlete.”

e. Student Add-ons

In addition to offering independent study paper classes, lecture paper classes and the
bifurcated classes, Crowder also described instances in which she unilaterally added students to a
traditional lecture course taught by a member of the AFAM faculty. Those students would never
actually attend the lecture course, but would instead simply complete a research paper that Crowder
would assign and ultimately grade. Crowder would then enter that student’s final grade on the grade
sheet for the class, without the instructor having any knowledge of or say in the student’s final grade.
Crowder would make this arrangement typically for students who could not attend the lecture class
at the time it was offered, perhaps due to a conflict with sports practice times or because the student
was away from Chapel Hill for that semester.

One case is particularly illustrative of this phenomenon. In Spring 2006, Professor Bereket
Selassie taught a lecture class on North-East Africa, AFRI 124, with 25 enrolled students. At the
end of the semester, Professor Selassie recorded a grade of AB (an incomplete grade that technically
means “absent from the exam”) for a football player who never attended the lectures or the exam.
When we asked Professor Selassie about this student, he was flabbergasted to see that the AB for
that football player had been changed to an A- through a grade change form.

We then interviewed both Crowder and the football player and learned that he was one of
Crowder’s add-on students. She had placed the football player on Professor Selassie’s class roll,
given him a paper topic and graded his paper.”” Crowder changed the grade from an AB to an A-
using a grade change form and signed Nyang’oro’s name as instructor.”

We tried to calculate the number of students who were treated as add-ons in this fashion,
but with no way to distinguish the add-on students from regular students on the existing course
records, we were unable to definitively identify any other student besides the one football player.
Crowder could not remember any others by name, but she estimated that there were probably “a
handful” of students whom she handled as add-ons over the years. Of that number, she believed
that the majority were student-athletes.

f. The Total Numbers of Paper Classes and Paper Class Students

As explained above in Section IV.E.1, a major focus of the Hartlyn-Andrews and Martin
Reports was to determine the number of flawed AFAM classes — whether called “anomalous” or
“aberrant” or classed into Martin Report’s three-level typology. Given the limitations under which

% A table summarizing overall enrollments in the bifurcated classes is attached as Exhibit 13.

67 The player told us that he had interacted only with Crowder and did not even know who Professor Selassie
was. From his perspective, the football player saw this process as typical and consistent with the 19 other
AFAM paper classes he took during his Chapel Hill career.

08 Crowder explained that she would frequently sign Nyang’oro’s name on grade change forms because she
understood that Nyang’oro, as department chair, could sign any form in the department.
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they were operating, those inquiries were able to identify only a subset of the truly irregular classes,
ze. those with the features that we are using for our definition of “paper class” — no class meetings
or teacher contact and the sole assignment of a paper that was graded by Crowder (or by Nyang’oro
in the case of the post-Crowder paper classes). The Hartlyn-Andrews Report ultimately identified
nine “aberrant” classes and 43 “irregular” classes. The Martin Report identified 39 “Type 17 classes
(“lecture course section[s] in which the instructor of record denied teaching the course section and
signing the grade roll, or the chair stated that the course section had not been taught”).

Thanks to our access to Nyang’oro and Crowder, we were able to identify many more.
However, we still cannot give a definitive number. Because of our limited ability to distinguish
between regular and irregular independent studies and the absence of records showing how many
students received paper class treatment under the bifurcated classes and as student add-ons, we
cannot calculate exactly how many AFAM paper classes were offered or exactly how many students
were taught irregularly. We can, however, come up with a number that is a close approximation of
the actual totals.

There are certain categories of irregular classes for which we do have exact numbers.” First,
we know from our interviews and review of the registrar’s records that there were 188 lecture paper
classes — both the 186 lecture paper classes that Crowder managed and the two post-Crowder paper
classes — which had a total of 2,097 individual students enrolled in them.

That total significantly underestimates the number of students who received paper class
instruction in the AFAM Department, as it does not include any of the 2,090 students in AFAM
independent studies between 1989 and 2011. In light of the statements by Nyang’oro and Crowder
that “most” of the independent studies over that period were paper classes, we are comfortable
positing that at least 50% of those students — or 1,045 students — received paper class instruction.
Adding that to the total number of students in verified paper classes, we estimate a potential total of
more than 3,100 students who received irregular instruction in the AFAM paper classes.”” While
that number very likely falls short of the true number, it is as close as we can get to a definitive total
without engaging in speculation.

2. Grade Manipulation in the AFAM Paper Classes

Having identified and calculated the number of paper classes and paper class students, we
now turn to an examination of the grading process in those classes. A review of the previous
reports and news coverage over the past few years reveals a number of allegations and suggestions
that there was grade manipulation in the AFAM paper classes. These allegations suggest that the
grade manipulation took the following forms:

° That Crowder assigned passing grades even where the student or student-
athlete never turned in a paper.

% From our interviews with Crowder and Nyang’oro we know of 13 specific independent study students who
were taught irregularly and at least one student they identified as being a student add-on.

70 A total of 3,631 unique students enrolled in a paper class and/or an AFAM independent study between
1999 and 2011.
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o That Crowder increased grades that had been assigned by other faculty in
non-irregular courses in order to keep certain student-athletes eligible.

° That Crowder and Nyang’oro assigned grades to student-athletes based on
input from ASPSA counselors as to the grades needed to keep each student-
athlete eligible.

o That Crowder and Nyang’oro assigned inflated grades in the paper classes in
order to boost student and student-athlete GPAs.

We examined these allegations and came to the following conclusions as to each:

1. Assigning a passing grade for no paper: Crowder was adamant in our interviews that
she never gave a passing grade in a paper class if the student failed to submit a paper. We tested that
contention and found no evidence to contradict her statement. To the contrary, we found abundant
evidence that Crowder would give a grade only upon submission of a paper. The grade sheets
reflect ABs assigned to students who submitted no paper, and the email record is replete with
examples of Crowder urging students and student-athletes to turn in their papers. This documentary
evidence is supported by our interviews of staff and students, none of whom knew of any instance
where a student got a passing grade without submitting a paper.

2. Increasing a grade assigned by another faculty member: Crowder was equally
adamant that she never changed a grade assigned by a faculty member without having a legitimate
reason to do so. We identified 677 grade change forms that Crowder submitted for both regular and
irregular courses during her tenure. Of those, we found only seven that changed one grade to
another; the other 670 were changing an incomplete grade (an I or an AB) to a letter grade,
presumably for students who submitted their paper class papers after the end of the semester. Of
those seven changes from one grade to another, Crowder no longer recalls the reasons for each
grade change. She insisted, however, that they were done for legitimate reasons and often at the
request of the student’s instructor. We found no evidence in our investigation that cast doubt on
that assertion.

3. Assigning Specific Grades upon Request: We found evidence that both Crowder
and Nyang’oro received requests that they award specific grades to certain student-athletes. Those
requests came from two persons — Associate Director of ASPSA and Director of Football Cynthia
Reynolds and women’s basketball academic counselor Jan Boxill (“Boxill”).

According to Crowder, Reynolds routinely provided her at the beginning of each semester
with a list of the football players registered in her paper classes and the grade that each player
needed to remain in good standing.”' Crowder said that she ignored the grade suggestions, knowing
full well that she would award any student who submitted a paper with a fairly high grade.

' We did not find any such lists in our email review, but that is not necessarily surprising. To the extent these
lists were sent by email, a large amount of email traffic was lost when the Chapel Hill systems were upgraded
over the course of time, including in 2010-2011. Also, it is quite conceivable that Crowder and Reynolds
deleted emails from their accounts to keep their email boxes below university-imposed size limits or for other
reasons.
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In addition to Reynolds’ grade guidance, our email review disclosed several instances where
Boxill made specific grade suggestions for her women’s basketball players. In September 2008, for
example, Boxill forwarded a paper on behalf of one of her players, to which Crowder responded
that “[a]s long as I am here, I will try to accommodate as many favors as possible,” presumably
signaling her willingness to grant grade requests up to the point of her retirement. As to that
particular student’s paper, Crowder then said “Did you say a D will do for [the basketball player]?
I'm only asking because 1. no sources, 2, it has absolutely nothing to do with the assignments for
that class and 3. it seems to me to be a recycled paper. She took [another class| in spring of 2007
and that was likely for that class.” Boxill replied “Yes, a D will be fine; that’s all she needs. I didn’t
look at the paper but figured it was a recycled one as well, but I couldn’t figure out from where.””

When we asked Crowder and Boxill about this exchange, they admitted their collusion on
the grade, but explained that it had nothing to do with eligibility. This was a student-athlete whose
playing days were over, who was on the verge of graduation and who needed only a passing grade to
get her diploma. They simply ignored the glaring deficiencies in her paper so as to allow her to
graduate.

Boxill continued these grade suggestions after Crowder retired. In July 2010, she sent an
email to Gore, Crowder’s successor in the AFAM office, forwarding the paper for a woman’s
basketball player who was taking a paper class. In the cover email, Boxill commented that the paper
“is very good and informative. I would give it an A- or at least a B+.” Gore replied that the player
“did a good job” on the paper, and that it “looks like an A- to me.” Boxill responded with one word
— “GREAT!!!” — and the student was ultimately awarded an A- in the course.”

When we pressed Gore about this exchange, he denied having assigned the A- himself, but
suggested that he may well have passed Boxill’s suggestion on to Nyang’oro, who was the instructor
of record for that paper class. Nyang’oro had no memory of that particular basketball player or of
Boxill’s suggestion. He did acknowledge, however, that he would occasionally assign specific grades
if asked to do so by Boxill. He recalled one particular situation when he gave a women’s basketball
player a B+ even though he felt her paper was “terrible” and was a “clear F.” He assigned that
grade because Boxill had suggested that he do so.

4. Assigning Significantly Inflated Grades: Beyond those apparent instances of specific
grade manipulation for individual students, there was the general practice of awarding artificially
inflated grades to all paper class students, with little regard to the quality of their work on the final

papers.

Crowder followed a certain process when grading the papers in these classes. As she
explained to us, she did not carefully review each paper, but would instead simply flip through it to
ensure that it was of requisite length and included some amount of citation. She would then assign a
grade (nearly always some form of an A or B) to each paper and record the grade on the grade sheet
for the class.

72 See Exhibit 14.
73 See Exhibit 15.
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Nyang’oro continued Crowder’s lax grading practices for the three paper classes and three
bifurcated irregular classes he offered after Crowder retired. As explained above, he graded with an
eye on the students’ GPAs to make sure that he gave them grades that would keep them eligible. As
a result, the grading pattern remained largely the same.

An argument could be made that a pattern of consistently high grades in a class or group of
classes is not necessarily indicative of “grade manipulation.” It is a fact of life on college campuses
that every instructor grades differently and that every department develops and applies its own
standards and expectations in the grading process. As a result, it is not uncommon to see classes or
curricula with less-rigorous grading standards offered alongside those with very rigorous standards
on the same campus. Every campus in the country offers classes that are known for handing out
high grades for relatively little work, and most of us who went through college probably found
ourselves in one or two of them along the way. Looked at in this light, one could argue that these
irregular paper classes cannot be distinguished from any other easy-grading classes on campus.

While we recognize that easy-grading classes are not a unique phenomenon, we nonetheless
believe that the paper classes were, in fact, distinguishable from other such classes. There are two
features that set these irregular classes apart.

The first distinguishing feature is what we have learned about their purpose. Unlike other
classes, there was no pretense that these classes were intended in any meaningful way to educate
students about the subject matter. It was clear to us that the overriding purpose of these classes was
to serve as “GPA boosters” (a term that tutor Jennifer Wiley said was used within ASPSA) that
allowed students to remain in good academic and athletic standing,.

That purpose is reflected in the significantly inflated grades that Crowder and Nyang’oro
awarded students in these classes. The average grade issued across the AFAM paper classes over
time was 3.62,”* which is significantly higher than the average grade of 3.243 across all undergraduate
programs at Chapel Hill during that same period.” Tellingly, it is also significantly higher than the
3.28 average grade for students in the regular AFAM classes during that time, which highlights the
disparate treatment of the regular and irregular students and therefore suggests a manipulative
purpose behind the irregular classes.”

74 Student-athletes earned an average grade of 3.55 in the paper classes. Football players earned an average
3.50, men’s basketball players earned an average 3.58, women’s basketball players earned an average 3.51,
other sport athletes earned an average 3.71, and non-athletes earned an average 3.69.

7> As part of our investigation, we also sought to identify the grading patterns in a series of other non-AFAM
classes that were widely known to be less rigorous. These included certain courses in the departments of
Drama, French, Portuguese, Communications and Exercise and Sport Science. In our review of course
rosters and transcripts, we observed many student-athletes regularly taking several or all of these courses. In
those classes, the average class grade was 3.46. Football players earned an average of 2.77 in those classes,
men’s basketball players earned an average 2.93, and women’s basketball players earned an average 2.92 —
each significantly lower than the average grades they earned in the paper classes. While such courses may
have been less rigorous, it is worth noting that, unlike the paper classes, these classes all exhibited the
elements of regular college instruction, including class attendance and faculty involvement.

76 Student-athletes earned, on average, a 2.84 in the non-paper AFAM classes.
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The second distinguishing feature of these classes was the irrelevance of the quality of the
student’s work to the grade awarded. Crowder admitted that she assigned high grades largely
without paying attention to their quality, and Nyang’oro admitted that he similarly looked past the
strength of the paper when he handled grading for the post-Crowder paper classes. It was clear that,
in their minds, the strength of student work — and thus the quality of the learning experience that
work represents — was a purely secondary consideration to their desire to give students an inflated
grade.

That is clear from a comparison of different papers that received equally high grades among
the 150 papers we collected from our email review (see Section I11.G). One example is highlighted in
the Experts’ analysis of those papers, where they focus on two papers — one that contains very little
original work and is full of text copied from other sources and one that is “an excellent paper . . .
thoroughly researched, well organized and carefully written.” Both papers received the same grade.

It was also well known that quality played little to no part in the paper class grading process.
In fact, it was even the subject of jokes among the ASPSA football counselors and tutors. In one
email chain, for example, Learning Specialist Amy Kleissler (“Kleissler”) and Lee joke about how
tutor Whitney Read (“Read”) is worried that a particular football player may not have enough time
to get his paper done for his paper class. Kleissler comments that “I still don’t think [Read] is
absorbing what I am saying about the paper. I finally just said ‘think middle school report, not
college seminar paper.”””" This one comment speaks volumes about the low expectations placed on
the players in the paper classes and the irrelevance of quality to Crowder’s grading decision.

3. The Motivation Behind Offering the AFAM Paper Classes

Given the scale and brazenness of this scheme, it is clear that Nyang’oro and Crowder
recognized the possibility that its existence could become public knowledge and that there would be
negative fallout from its disclosure. In our interviews, both acknowledged that they had been
concerned about the ramifications if these classes were subject to scrutiny.”” In fact, Crowder
attributed her decision to retire largely to the emotional toll of trying to balance the fear of
disclosure with the pressure she felt to keep these classes going.

Despite their recognition that there was a danger to them and to the AFAM Department in
offering these classes, Crowder and Nyang’oro persisted in doing so to the tune of more than 3,000
students over 19 years. A central question for our review is why: Why would two intelligent and
seemingly well-intentioned members of the academic community engage in conduct that could —
and ultimately did — bring so much criticism onto them, their department and university, and even
onto the students they were trying to help in the first place?

77 Exhibit 16.

78 In one telling email chain from 2002, Crowder revealed her concern with getting caught. Reynolds wrote
to Crowder requesting several independent study courses for a senior football player who needed to graduate.
Crowder replied that Reynolds was “asking for more creativity than [she] can muster,” noting that “we never
ever put an athlete into a special section alone—just too many red flags and we have a little bit of academic
credibility to try to uphold.” Exhibit 17. In another email in March 20006, she wrote to Wayne Walden about
adding a student-athlete to a particular paper class, noting that she “had added several non-athletic persons to
classes this week so am comfortable adding him to it.” Exhibit 18.
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In an effort to answer this question, we identified the following six possible motives for their
actions:

o They were compassionate people who wanted to lend a helping hand to
struggling students and student-athletes who needed academic support.

o They were sports fans and wanted to boost the fortunes of Chapel Hill’s
teams by helping to keep the players eligible.

o They were pressured to offer these paper classes by the Athletics
Department and/or the ASPSA counselots.

o They believed that the University and the administration wanted them to
help student-athletes in this way.

o They used these paper classes as a way of attracting more students and
thereby enhancing both AFAM’s enrollment numbers and the Department’s
stature within the University.

o They used these classes as a means of boosting their compensation from the
University.

We extensively interviewed Crowder, Nyang’oro and many others about each of these possible
motives, and our findings are the following:

1. Desire to Help Struggling Students and Student-athletes: Our investigation revealed that
the main reason Crowder and Nyang’oro undertook this scheme was their interest in helping

students and student-athletes who were having difficulties in school. As for Crowder, it quickly
became clear that this was her overriding passion in life. For a variety of reasons arising from her
own experiences as a student (explained in Section IV.B.1), she saw it as her life’s mission to lend a
helping hand to those who struggled, and she believed she was carrying out that mission through
these paper AFAM classes. That belief came through in her emails — in which she routinely talked
about helping students “plead their cases”” — and every interviewee who knew Crowder emphasized
the compassion she felt for troubled students.”

79 Exhibit 19.

80 Crowdet’s compassion was broadly acknowledged. In one case, a non-athlete student wrote Crowder a
thank-you note for all of her assistance:

Thank you so much for all that you do. The past few months have been
the hardest of my life and your care and support has helped me get through
it. You have gone out of your way to make sure my classes are straight, my
emotions are under control, and my head is still attached. I have not met
many people that take such a genuine interest in all people they come in
contact with. You are truly a special woman with a selfless attitude and an
enormous heart. Thank you for being you and allowing me to share my life
with you. I don’t know where I'd be without you. (emphasis in original).
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While not the driving force of his life, this compassion for struggling students — and
specifically student-athletes — was apparently also the primary motivator for Professor Nyang’oro.
In a general sense, he shared Crowder’s compassion for the student in need — once complaining in
an email to Crowder that some AFAM faculty members “bitch as if there’s no tomorrow . . . when
you ask them to . . . help out a sinking kid.”"

While Nyang’oro had some compassion for any struggling student, he told us that his
particular interest was in helping struggling student-athletes to remain eligible. Having seen the fates
of the two former student-athletes who lost their eligibility — one was murdered and the other
imprisoned” — Nyang’oro felt a special obligation to help prevent other student-athletes from
becoming ineligible and meeting similar fates.

This particular interest in student-athletes was the main reason he was willing to buy into
Crowder’s paper class scheme, and evidence suggests that it may even have given him a grading bias
in favor of student-athletes over non-athlete students. An example of this bias may be seen in his
grading of the two lecture paper classes he offered after Crowder’s retirement. In the first, an
AFAM class composed of 19 student-athletes and no non-athletes, the average grade was a 3.43. In
the second class, composed exclusively of non-athlete students, the average grade was a 2.75.

While this desire to lend a helping hand to students and student-athletes was the main
driving force for both Crowder and Nyang’oro, several of the other motivating factors listed above
also played a role in their decision making.

2. Desire to Advance the Prospects of Chapel Hill’s Sports Programs: Both Crowder and
Nyang’oro were fans of Chapel Hill sports programs, particularly the football and men’s basketball

teams. Nyang’oro followed the teams and went to the occasional men’s basketball or football game
during his tenure at Chapel Hill. He was far from passionate about the teams, however, and
maintains that his fan loyalty had little bearing on his decision to offer the paper classes.

Crowder, by contrast, was a very passionate Chapel Hill sports fan, and she has close
personal ties to Chapel Hill athletics, with her closest friend having been ASPSA basketball
counselor Burgess McSwain and her companion being a former Tar Heels basketball player. While
Crowder cited compassion as her primary driver, there is no question that her strong love for and
identification with the sports program contributed to her willingness to offer paper classes that were
disproportionately taken by student-athletes.

3. Pressure from the ASPSA Counselors: Pressure from the ASPSA counselors was another
contributing factor. There are countless emails to Crowder in which ASPSA counselors keep up a
steady drumbeat of requests for paper classes and student-athlete enrollments. In addition, there is
the demonstrably concerted effort by the counselors to have Lee persuade Nyang’oro to continue
the classes after Crowder’s retirement, an effort that is clearly laid out in the email traffic between
them® and that paid off with three additional paper classes that Nyang’oro agreed to offer between

81 Exhibit 20.
82 See Section 1V.B.4, supra.
8 See Section IV.D, supra.
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2009 and 2011. Both Crowder and Nyang’oro acknowledge having felt this pressure, but they
emphasize that it would not have persuaded them to offer paper classes unless they were already
disposed to bend the rules on behalf of struggling student-athletes.

4. Perceived Affirmation of the Paper Classes by the Administration: Both Crowder and
Nyang’oro indicated their belief that the Chapel Hill administration wanted them to provide this

assistance to the student-athletes. When we asked about the basis for this belief, both cited the
administration’s inaction throughout the years as evidence of its acquiescence in the classes. In
addition, Nyang’oro cited several comments he received over the years from administrators and
faculty suggesting an awareness and approval of the AFAM Department’s efforts on behalf of
student-athletes.

This supposed affirmation by the administration finds little support in the record, and likely
had no meaningful effect on their decision to maintain the paper class scheme. For instance, the
only allegedly approving comments that Nyang’oro could cite were remarks by then-Dean Holden
Thorp commending him for AFAM’s handling of student-athletes. Thorp allegedly told Nyang’oro
that he knew “it was tough” to teach so many student-athletes and that he appreciated what AFAM
was doing with them. Nyang’oro interpreted this as an implicit endorsement of the irregular class
scheme. However, that interpretation is hard to credit. In our interview with him, Thorp could not
recall making those remarks, but insisted that any such remarks would have simply been intended to
recognize the difficulty of teaching so many student-athletes with their challenging schedules and
other distractions and to acknowledge the AFAM faculty’s efforts in doing so. Given that logical
explanation, Thorp’s absolute denial that he knew anything about the paper classes and the absence
of anything in those remarks suggesting such knowledge, it is hard to see how Nyang’oro could
reasonably have taken them as an affirmation of the paper class scheme.

Nor do we believe it reasonable that the absence of any decisive administration effort to halt
the paper classes could have reasonably suggested to Crowder and Nyang’oro that the
administration approved of the classes. While that it may have suggested a lack of oversight, it is
hard to see how that administration inaction — without more — could have been construed as
administration approval. As such, we do not see any supportable basis for Nyang’oro’s suggestion
that his decision to maintain these irregular classes was a response to encouragement — implicit or
explicit — by the administration.

5. Desire to Enhance the Stature of the AFAM Department: We initially suspected that

Crowder and Nyang’oro may have been willing to offer these paper classes as a way to boost
AFAM’s enrollments and therefore its stature within the University. It quickly became clear,
however, that the stature of the AFAM Department played little to no role in their thinking. They
denied any such motivation in their interviews; there are no emails to that effect; and we are aware
of no important personnel, budget or other University decisions between 1989 and 2011 in which
the AFAM Department’s fortunes hinged in any way on these classes and the number of their
enrollments. There is no evidence that either Crowder or Nyang’oro showed a desire to enhance the
department’s stature with these classes. If anything, they showed a surprisingly cavalier willingness
to compromise the stature of the AFAM Department by offering academically unsound classes in its
name.

6. Desire to Supplement their Compensation: Nor do we find that they entered into this
scheme out of any sort of pecuniary motive. Crowder clearly had no such motive, as her
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compensation was not affected in any way by the existence of these classes and/or the number of
their enrollments. Nyang’oro’s compensation was affected, but only as to the paper classes that
were offered in the summer sessions. Even though he was eligible for supplemental compensation
for teaching during the summer session, he never sought payment for any of the dozens of summer
session paper classes for which he was the instructor of record. It was only at the insistence of
Summer School Dean Jan Yopp that he accepted payment for teaching AFAM 280 in the summer
of 2011 — the payment that formed the basis for the criminal charge against him of obtaining
property by false pretenses.

Nyang’oro insisted in our interview that his acceptance of Yopp’s offer was more of an
afterthought on his part and that his objective was never to make money off of the paper courses.
We find this contention supported, not only by his financially disinterested approach to the irregular
classes, but also by the absence of any emails or witness accounts suggesting that he ever saw them
as an avenue to higher compensation.

4. Use of the Paper Classes by the Student Body

Having determined how and why Crowder and Nyang’oro offered these paper courses, we
now turn to a discussion of how and why Chapel Hill students took them. We will address first the
participation of student-athletes in these classes and then the participation of non-athlete students.

a. Student-Athletes

The controversy surrounding these paper classes has largely focused on their use by student-
athletes. Given the central role that athletics plays in the history, traditions and campus life of
Chapel Hill, it is not surprising that the focus has been on the athletic dimension of this controversy.
In considering the athletic purpose and use of these classes, however, it is useful to recognize that
this controversy is but one part of a broader issue that affects college athletics across the country.

Chapel Hill is one of the few universities that has succeeded at having both a premier
academic reputation and an elite sports program. In recent years, it has been consistently ranked
among the top five public universities in the United States according to U.S. News & World Report.
At the same time, it has built an athletics program that fields some of the best teams and athletes in
college sports. The North Carolina Tar Heels have won 238 Atlantic Coast Conference post-season
championships and 43 NCAA team championships, including six Men’s Basketball Championships
and 22 Women’s Soccer Championships. The school has produced over 100 Olympians and
countless star athletes, including Michael Jordan, Vince Carter, Antawn Jamison, Mia Hamm and
Davis Love II1.

Academically elite universities like Chapel Hill often feel a tension between their high
academic standards and the effort to build a strong athletic program. One symptom of this tension
is that academically selective schools often feel it necessary to admit academically under-prepared
athletes in order to field competitive teams. They do so with the expectation that the inclusion of
such student-athletes will be a mutually enriching experience; the university benefits from having the
student-athletes’ special talents and the student-athletes benefit from getting access to an excellent
education.
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This is a perfectly legitimate and laudable approach to admissions, and it has resulted in
countless success stories where such student-athletes have excelled both on the field and in the
classroom. At the same time, the admission of under-prepared student-athletes presents universities
with difficult challenges, as many require intensive academic support and remedial instruction, and
even with this assistance some continue to struggle when confronting the demanding academic
curriculum of an academically elite university. 8

It is this tension — the tension between academics and athletics — that partly explains how the
academic irregularities came to be at Chapel Hill. At some point in 1993, Crowder took it upon
herself to relieve this tension by offering classes with watered-down academic requirements that
made it easier for struggling student-athletes to get a passing grade. Nyang’oro signed on to this
scheme soon thereafter, and these classes quickly became popular among Chapel Hill athletes. By
the mid-2000’s, these classes had become a primary — if not the primary — way that struggling
athletes kept themselves from having eligibility problems.

It is clear just from the numbers that these classes became very important to many student-
athletes. Of the 3,933 enrollments in the AFAM paper classes between 1999 and 2011, 1,871 — or
47.6% — were student-athlete enrollments.”’ That meant that 21% of the student-athletes at Chapel
Hill in those years took at least one of those classes. By contrast, only 2% of the general population
of non-athlete students took a paper class during that time period.

We interviewed a number of student-athletes in the most highly-enrolled sports, and they
provided important insights about the central role these classes played for them and their teams.
They explained how these classes were particularly appealing to student-athletes for two reasons:
First, since they never actually met, these classes were useful for student-athletes who had
demanding practice, game and travel schedules.” Second, the easy high grades were helpful to all
student-athletes who had limited time to study, and particularly to those with GPAs that were
hovering around the eligibility cut-off.

i.  Distribution of Paper Class Enrollees per Sports Program

In our examination of course records, we found a number of sports represented among the
AFAM paper class enrollees during that period. In this section, we summarize the enrollment
numbers for players from each sport.

Football: There were 963 enrollments of football players in the AFAM paper classes
between 1999 and 2011. We interviewed four recent football players, and each described being
steered to these classes by their ASPSA counselors, typically either Reynolds or Bridger. These

84 The scope of our investigation did not include an assessment of the viability of admissions standards for
student-athletes at Chapel Hill. We note the prevailing admissions standards only by way of explaining why
Chapel Hill faced the challenge of supporting student-athletes who struggled with the demanding curriculum.

8 These 1,871 enrollments include any student who was an athlete at any time. Thus, for purposes of this
calculation, we included any student who was a student-athlete at any time, even if they were no longer
competing when they took the irregular class.

86 We heard of a meeting at which Coach Davis, the then-head football coach, asked if there were additional
classes that did not have attendance requirements. Coach Davis does not remember asking that question.
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players often knew very little about these classes when they signed up and took them. They were
registered for these classes by their counselors; they worked on the paper solely with the assistance
of the counselors or tutors; and they typically never even knew the name of the assigned professor
for the class. As one player explained, they “really had limited information about everything related
to the class|es]” and took them simply because the counselors directed them to do so.

Men’s Basketball: There were 226 enrollments of men’s basketball players in the paper
classes between 1999 and 2009. We spoke with 12 men’s basketball players who had knowledge of
or took the classes. As with the football players, it was common knowledge among their teammates
that these classes required little work for high grades. Unlike the football players, however, the
basketball players seemed to find their way to these classes through a variety of routes. While the
ASPSA basketball counselor -McSwain and then Walden — would occasionally suggest these classes,
they did not routinely steer players into the classes without the players’ knowledge. More often than
not, the basketball players found these classes either through referrals from their teammates —
“locker room advising” — or via their direct relationship with Crowder, who always maintained close
ties among the basketball team. Moreover, unlike the football players who largely conceded that
these classes held little educational value, several of the basketball players insisted that they read
extensively and worked hard to produce their papers for these classes.”’

Women’s Basketball: There were 114 enrollments of women’s basketball players in the
paper classes between 1999 and 2009. It appears that many of these players were likely steered to
these classes by their counselor, Boxill. In fact, one email chain suggests that Nyang’oro would not
consider a women’s basketball playet’s request to enroll in one of his paper classes unless Boxill
explicitly supported her request.*

Other Sports: There were 568 enrollments of student-athletes in other sports in the AFAM
paper classes between 1999 and 2009. We spoke with several athletes in these sports, and they
acknowledged that they and their teammates were well aware of the paper classes and that some of
them were steered to these classes by their ASPSA counselor. Women’s soccer counselor Brent
Blanton (“Blanton”) acknowledged that he often directed players who also played on the U.S.
National Team toward these classes. Blanton and the athletes contended, however, that these
classes were not used to keep students eligible, but simply as a means of reducing their workload.
One baseball player explained that he routinely took one paper class a semester to offset the four
other demanding classes he took. Another compared taking these classes to “tasting the forbidden
fruit” and explained that it was hard to justify taking a difficult class once you realized how easy it
was to get a high grade in one of the AFAM paper classes.

Once we calculated the total student-athlete enrollments across the Athletics Department,
we examined the numbers to answer two questions. First, what variables explain the differing

87 One former Tar Heel player described how he would bury himself in the library for a full week, read five to
six books and produce a lengthy paper for every irregular AFAM class he took. Two others similatly
described working hard to research and write these papers while playing in the NBA.

88 See Exhibit 21. A former women’s basketball student emailed Nyang’oro requesting to be enrolled in an
irregular class. Nyang’oro forwarded the email to Crowder and directed that the student not be enrolled in
the course “[u]nless it is a request from Jan Boxill.”
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enrollment numbers for each sport? Second, what are the athlete enrollment trends over time and
what explains those trends?

ii.  Reasons for the Distribution of Paper Class Enrollees by
Sports Program

In an attempt to answer the first question, we identified several characteristics of the sports
programs that may help to explain why certain sports were more represented in the AFAM paper
classes than others. The number of players per team is one obvious factor — and helps to partly
explain why football, with more than 100 players each year, has by far the most enrollments — but
there are others that may help to explain the allocation across sports. Among the other variables are
the following:

o The average GPA of the sports team: There was an inverse correlation
between a particular team’s average GPA and the number of its players
enrolled in these paper classes during that period. Football had the lowest
average GPA at 2.43 and the highest total number of paper class enrollees.
This correlation certainly tends to confirm what we heard from Crowder, ze.
that the need for a grade boost played an important part in the decision to
steer and admit a student-athlete into these classes.

o The number of “special admit” admissions” per sports team: There was a
similar correlation between the number of “special admit” student-athletes
on a team and the number of players from that team who enrolled in these
paper classes. This is consistent with the oft-raised concern that ovetly
relaxed admissions standards can increase the pressure to cut academic
corners.

o The level of interaction between the ASPSA counselors and each sports
team: There was a direct correlation between the degree of ASPSA’s
involvement with a team and the number of players from that team who
found their way to the AFAM paper classes. This correlation reflects the
practice of some counselors of “steering” their student-athlete charges
toward these classes.” With the revenue sports having the highest number
of dedicated ASPSA staff, it is not at all surprising that they account for the
bulk of the paper class enrollments.

° The relationship between Crowder and the individual ASPSA counselors for
each sports team: As explained above, the number of paper class
enrollments in a sport was based, at least in part, on the friendship between

89 Chapel Hill’s admissions policies require that prospective students, including recruited student-athletes,
whose academic records do not meet certain minimum thresholds be considered by the Committee on
Special Talent. Students and student-athletes admitted through such review have been referred to as “special
admits” by some Chapel Hill officials.

9 See Section V.B.1.c, infra.

49



CADWALADER

Crowder and its counselors. We found that Crowder’s friendship and close
working relationship with football counselor Reynolds, men’s basketball
counselors McSwain and Walden and women’s basketball counselor Boxill
contributed to the high enrollments from their sports.

ili.  Reasons for Fluctuations in Student-Athlete Enrollment in
the Paper Classes

After studying the possible reasons for different paper class enrollment numbers across the
sports programs, we turned to analyze the possible reasons for fluctuations in sports enrollments
across the years. The following chart summarizes paper class enrollments by sport between 1999
and Crowder’s retirement in 2009:

Chart I11: Paper Class Enrollments, 1999-2009, by Sport
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We examined the fluctuations in student-athlete enrollment specifically to determine if we
would find any evidence that the sports programs ever took the initiative to limit their players’ use of
the paper classes. For example, a number of commentators have questioned whether the drop-off
in men’s basketball enrollments in the middle of the last decade was due to a policy change by the
new coaching or ASPSA basketball staff.

It appears, however, that the fluctuations are largely attributable to factors extrinsic to the
sports teams. Specifically, as explained above in Section IV.B.9, the mid-decade decline was largely
due to Dean Owen’s intervention in 2005-2006 and Crowder’s fear that the spike in popularity of
these classes would bring scrutiny to her scheme. The self-policing theory is further weakened by
the spike in football and other sports’ enrollments in 2009, which represents the rush to get into the
last paper classes before Crowdet’s retirement.

As for men’s basketball specifically, there is no downturn in enrollments in 2005 to suggest
that the new coaching staff brought in a new policy disfavoring the paper classes. There is a gradual
decline in enrollments starting in 2007 — and no spike right before Crowder’s retirement while
football players and other athletes were desperately trying to load up on the last paper classes —
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which likely does reflect the conscious effort by the coaches and Wayne Walden to encourage their
players to take lecture classes that require attendance.”

b. Non-Athlete Students

Although most of the attention over the past three years has been focused on student-athlete
involvement in the paper classes, it is important to remember that a majority — 52.9% — of the
enrollees in these classes were non-athlete students. These students largely fell into two groups —
the accidental paper class student who enrolled expecting a regular class and the student who
enrolled specifically because it was a paper class. We spoke to several students of the first group
who explained that they signed up for a paper class out of interest in the stated class topic, were
surprised when they learned that the supposed lecture class never actually met, and gave a genuine
effort to write a solid paper to earn a good grade. This was the distinct minority of students who
took these classes.

The majority of non-athlete students who took these paper classes did so with full awareness
of — and largely because of — their lack of structure and rigor. Through our interviews and email
review, we learned that there were a variety of means by which these students learned of and were
directed toward these classes.

First, there was the general word-of-mouth network on campus. With up to 400
enrollments in some semesters, their existence was hardly a secret. As with any course that offers an
easy path to a high grade, word of these classes got around.

Beyond mere word-of-mouth, there were several other avenues by which non-athlete
students learned about these classes. One was through the academic advisors at the Steele Building
who assist students in planning their schedules and progress through Chapel Hill’s curriculum. Over
her 30-year tenure, Crowder became a part of what was affectionately called “the good old girls
network,” which was a network of like-minded women in various roles on campus who took it upon
themselves to support those students who were struggling with school. Some of these women were
Steele Building academic advisors. These advisors knew about the paper classes; they knew that
Crowder controlled enrollment; and they often referred academically-challenged students to
Crowder for placement in those classes. For years, advisors like Betsy Taylor and Alice Dawson
sent struggling students to Crowder, in the hope that these classes would alleviate the pressure on
them.”

Another referral venue was through the advisors for scholarship programs, including
Carolina Covenant and Morehead-Cain Scholars.”” For example, we heard of one Morehead-Cain

91 Both Walden and Holladay explained that they preferred that their players be in structured classes that
required attendance.

92 As explained below at Section V.B.1.d, while these advisors clearly knew that these classes required no
attendance and resulted in consistently high grades, they insisted in our interviews that they were unaware that
the listed faculty member played no role in the class and that Crowder actually graded the papers. We have
seen no emails or other evidence to contradict that assertion.

93 The Carolina Covenant and Morehead-Cain programs are two scholarship programs at Chapel Hill.
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Scholar who was referred to Crowder for placement in a paper class when his GPA started to slip
and he was in danger of losing his scholarship. Crowder placed him in a paper class, he got an A,
and was able to keep his scholarship.

The largest source of referrals for non-athlete students — besides word-of-mouth — was the
fraternity network on campus. We spoke with several former Chapel Hill fraternity members who
explained that the paper classes were widely known among the fraternities. One student (“Fraternity
Member #17) learned early on from his brothers about an AFAM administrator named Debby
Crowder who was very accommodating. If he visited her office at the beginning of the semester,
they told him, she would enroll him in a “paper class,” which he understood to be an independent
studies class for which one was guaranteed an A or A- simply for submitting a 10-page paper.
Fraternity Member #1 ended up taking two AFAM paper classes.

Another fraternity brother (“Fraternity Member #2”) told us that he also had Crowder place
him in paper classes, and explained that he took them as an easy way to fulfill Chapel Hill’s
curricular Perspective requirements.” Both fraternity members explained that they saw these classes
as somewhat of a “loophole” in Chapel Hill’s otherwise demanding curriculum, and they never
conceived of these classes as being in any way tailored to athletes. In fact, they recalled that a
number of their non-athlete fraternity members took so many AFAM classes that they inadvertently
ended up with AFAM minors by the time they graduated.

These classes became so popular among the fraternity members looking for an easy high
grade that Crowder and the Steele Building advisors became concerned that they would crowd out
the challenged students who, in their eyes, were truly deserving of an academic break. In one telling
2005 email, Assistant Dean Dawson (currently an Assistant Dean in Academic Advising) explained
to Crowder how she had declined to steer one fraternity brother toward the AFAM irregular classes
because he was simply looking for a “slack” class and was not truly a “problem kid.””

You had also told me one day in Betsy's office last semester that
word about your independent studies had sort of gotten into the frat
circuit so I've tried to remember to give a student one of my cards
before sending them over to you and to actively squash students who
are being slack. When Betsy referred this kid to me today, I
confirmed with her that you still had all the problem kids you could
handle so I very specifically was not going to offer any of your
courses as a solution to him; my lips were sealed.

Despite Dawson’s discretion on that occasion, the word got out among the fraternities and the
brothers came in large numbers. Over the course of ten years, there were 729 enrollments in the
paper classes by members of fraternities (and some sorority sisters).

94 See discussion regarding Perspectives requirements at Section IV.B.5, supra.

95 Exhibit 22.
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Chart 1V: Paper Class Enrollments, 1999-2011, by Greek Affiliation

800
700

600 /H\
400 \

300 / =—4—Greek
igg n /A\ \VA\ —fli—Non Greek

Besides the individual fraternity brothers’ desire for an easy class, the fraternities themselves
had an incentive to direct theit members to these classes. Like the athletic teams whose members
need to maintain a minimum GPA to compete under NCAA eligibility rules, fraternity and sorority
houses are subject to minimum GPA requirements to retain institutional recognition.”” We
understand that the need to meet these requirements played a role in the decision among fraternity
members to take these classes.

5. The Analysis of Student Papers in the Paper Classes

To this point, the report has focused on the substantial evidence that these paper classes
were academically unsound and existed largely to give students and student-athletes the opportunity
to get an inflated grade for very little work. As we said above, however, the fact that a student or
student-athlete was in a paper class does not necessarily mean that he or she did little work or
received a grade that was not deserved. We learned of numerous instances where students and
student-athletes diligently worked on their papers and turned in a product that deserved a strong
grade.” We also learned, however, of instances where students and student-athletes took advantage
of the fact that Crowder was doing the grading to turn in a paper that did not represent a legitimate
effort on their part.

In order to gauge the extent to which students used these paper classes to skirt the work
requirements of a regular class, we undertook an examination of the legitimacy of the work reflected
in their papers. Specifically, we looked for evidence that the papers contained text that that was not
drafted by the students.

% Starting in spring 2011, the Greek organizations also became subject to a new Chapel Hill policy providing
that a house can engage in the rush recruitment of new members only if that house maintains an average
GPA that meets or exceeds the average Chapel Hill undergraduate GPA.

97 For example, the Experts’ report of their analysis of student papers (attached at Exhibit 35 and discussed in
Section V.A.5.c, infra) refers to a paper they reviewed that was “excellent . . . thoroughly researched, well
organized and carefully written [and] could have easily been written by an advanced undergraduate committed
to doing some scholarly research.”
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There are two possible means by which that might happen. First, a student could have
another person write all or portions of the paper and then submit the paper as his or her own work.
Second, a student could copy pre-existing text from another source (e.¢. Wikipedia), insert the copied
text into his or her draft and submit it for credit. Numerous allegations have surfaced over the years
suggesting that students engaged in both varieties of cheating in regard to the papers submitted in
the AFAM paper classes. We investigated and found evidence to support these allegations.

a. The Submission of Papers with Text Written by Others

We first sought to identify instances where paper class students received improper drafting
assistance from others. That examination was limited in two respects. First, it was not feasible for
us to definitively identify such cheating from a mere examination of the papers. Without any
familiarity with each student’s writing style, we were not equipped to detect text that deviated from
that style and might therefore suggest the involvement of another person in the drafting process.
While we certainly saw passages that raised questions about authorship, we could not conclusively
determine that these passages were drafted by someone other than the paper-class student.
Moreover, we had no access to most of the persons — classmates, friends, gitlfriends, etc. — who
were the likely sources of such assistance. As such, we were greatly limited in our ability to identify
situations where others helped to draft the submitted paper.

There was one situation, however, where we were equipped to identify instances of such
cheating — Ze. the situation where an ASPSA tutor provided excessive assistance to a student-athlete.
As explained above, ASPSA made tutors available to all student-athletes who needed assistance with
their studies, and many of the student-athletes in the AFAM paper classes worked with the tutors in
drafting their papers. As explained above,” there is a fine line between appropriate and
inappropriate tutor assistance in the drafting of a paper. According to the ASPSA Tutor Handbook,
student-athletes “are to do their own work’ and, while tutors and student-athletes can “brainstorm”
about a paper, it is the student-athlete’s job to develop his own thesis and argument.”

We undertook to identify any instances where tutors crossed that line in regard to the paper
class papers. First, we interviewed a number of student-athletes about the degree of drafting
assistance they received from the ASPSA tutors. To a person, these student-athletes insisted that
they drafted their papers and that the tutors’ assistance was limited to general suggestions and
corrections. The only student-athlete who has deviated from that line is Rashad McCants, a player
on the Chapel Hill men’s basketball team from 2003 to 2005. On June 6, 2014, McCants gave an
interview to ESPN’s “Outside the Lines” program in which he described how unnamed tutors wrote
papers for him and his teammates, which they turned in for credit. In a June 11, 2014 follow-up
interview, McCants explained:

I didn’t write any papers. 1 didn’t write any papers, but I know that
the tutors did help guys write papers — as far as help them through
the grammar, the structure, paragraphs, so on and so forth. But, for
some of the premier players, we didn’t write our papers. It was very

98 See Section IV.B.8, supra.
9 Exhibit 23.
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simple. When it was time to turn in our papers for our “paper
classes,” we would get a call from our tutors, we would all pack up in
one big car, or pack up in two cars, and ride over to the tutor’s house,
pick up our papers and go about our business.""

McCants gave this interview and several subsequent interviews out of a purported desire to tell the
truth about exploited student-athletes.'”" However, this interest in full disclosure did not translate
into any interest in assisting our investigation. We sent McCants a letter via Federal Express to his
address on record with Chapel Hill and emailed him twice requesting an interview — including an
email sent a month before his first public announcement of these allegations in the June ESPN
interview."” McCants ignored every one of these requests.'” Given McCants’ failure to provide
details about this alleged cheating — such as the names of either the tutor(s) who allegedly drafted
these papers or the other basketball players who allegedly turned them in for credit — and his
unwillingness to be interviewed, we are left with no evidence to support those allegations.

Although we were unable to assess McCants’ allegations, we were able to identify other
occurrences of analogous misconduct through our interviews with several of the tutors. We
interviewed nine individuals who provided tutoring assistance with the AFAM paper class papers.
Those tutors were:

o Jan Boxill — Academic Counselor for women’s basketball

o Beth Bridger — Learning Specialist and Academic Counselor for football

o Catherine Frank — Tutor for men’s basketball

o Janet Huffstetler — Tutor for men’s basketball

. Amy Kleissler — Tutor, mentor, and part-time Learning Specialist for football
° Jaimie Lee — Tutor, mentor, and Academic Counselor for football

o Whitney Read — Tutor and mentor for football

100 Interview of Rashad McCants, ESPN’s “Outside the Lines” (Jun. 11, 2014).

101 See, e.g., Interview of Rashad McCants, ESPN’s “Outside the Lines” (Jun. 11, 2014); Interview of Rashad
McCants, SiriusXM Radio (Jul. 4, 2014); Interview of Rashad McCants & Mary Willingham, SiriusXM (Jul. 7,
2014).

102 Each of our letters, emails, and text messages to Mr. McCants are attached as Exhibit 24.

103 When asked by interviewer Andy Katz on June 11, 2014 whether he planned to interview with us,
McCants deflected the question, saying “What are we talking about . . . I think that he [Wainstein| should
discuss that with the 16 guys who said they had an excellent experience,” referring apparently to the 11
former teammates who gathered after his interview and publicly denied the truth of his allegations.
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o Jennifer Wiley — Tutor and mentor for football
o Mary Willingham — Learning Specialist in ASPSA

Of those nine tutors, only three admitted to going over the line and “feeding” text to the
student-athlete they were tutoring. As explained above in Section IV.B.8, one of those was football
tutor Jennifer Wiley. Thanks to the assistance of District Attorney Woodall, we were able to
interview Wiley in July 2014. Wiley was completely cooperative and forthcoming, and her story is a
telling lesson in how easily a tutor with the best of intentions can allow herself to slip across the line
between appropriate and inappropriate assistance.

As Wiley explained, she started as an ASPSA tutor in 2007 and sat through an initial tutor
training class in which a compliance officer from the Athletics Department laid out strict, bright-line
rules limiting the amount of drafting assistance they could provide. The compliance officer made it
clear that these rules — such as a prohibition on the tutors making so much as a mark on the student-
athletes’ papers — were designed to keep the tutors far away from any inappropriate behavior. Those
rules quickly got diluted, however, when then-Learning Specialist Beth Bridger called a meeting with
the tutors and explained that they had more latitude than suggested by the compliance officer.
Although Bridger said nothing to suggest that the tutors could do the players’ work for them, Wiley
took from her comments that they were being “given some grace” to be more involved in the
drafting process than the compliance officer’s rules would permit.

In the beginning, Wiley largely adhered to the rules and limited herself to providing an
appropriate level of assistance. Over time, however, she became increasingly involved in the
drafting process as she came to realize that many of the players were simply incapable of completing
a college-level paper on their own. Under constant pressure from ASPSA to make sure the players
finish their papers and remain eligible, she crossed further and further over the line until “[she] got
to the point where [she] was writing significant portions of a paper” for the players.

When we asked Wiley why she — a person who had lived a life of generally following the
rules — would agree to cross that line for the players, she explained that she simply felt sorry for
them. She realized that a number of them just could not write a paper on their own, that she was
their only hope and that their lives would be turned upside down if they failed their classes. There
were numerous occasions when players would come to her in tears, begging for her help in
completing a last-minute paper that would save them from failing a class and possibly losing their
athletic eligibility. As she described those incidents and the effect they had on her, it was clear that
human sympathy and compassion were what drove her to cross the line between legitimate and
illegitimate tutoring assistance.

Another tutor who apparently crossed the line — although to a much lesser extent than Wiley
— was football tutor Whitney Read. Like Wiley, she tried to follow the strict rules, but eventually
found that a number of the players were so woefully underprepared that they could not draft a paper
without assistance. At that point, she deviated from the rules and started to “rewrite and heavily
edit” the papers her players were drafting for the AFAM paper classes.

The third tutor who admitted stepping across that line to some extent was women’s
basketball academic counselor Jan Boxill. In our review of Boxill’s emails, we discovered a number
of instances where Boxill helped her players by drafting small amounts of original text for their
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papers. On one occasion, for example, she reviewed a player’s draft paper and emailed it back to the
player saying that she had “made a few changes” to the paper.'”* On another occasion, Boxill
emailed a player a revised paper and explained that she had “add[ed] some stuff for the intro and
conclusion.”'”  She later sent that same player a revised paper for a different class, noting that she
“added a brief conclusion which follows nicely from what you have.”'"

These are just several of the instances where Boxill provided text for her players’ papers.
While we never found evidence that she wrote lengthy sections like Wiley did, she clearly was
“feeding” her players with sentences and the occasional paragraph of text. When we pressed her on
the appropriateness of this conduct, Boxill expressed the belief that it was acceptable for a tutor to
make such modest contributions to a paper. While it would cleatly be wrong to do wholesale
drafting, she said, a tutor’s suggestion of a sentence or two or a brief conclusion was “minor” and
“not substantive.”

Aside from these three, all the other tutors insisted that they stayed on the right side of the
line and refrained from “feeding” text to the student-athletes. In our document review, we found a
number of tutor and mentor feedback forms that raised the possibility of inappropriate assistance,
with tutors reporting that they had “revised” or “edited” students’ coursework during tutoring
sessions,"”” and students emailing papers to tutors for substantive edits, sometimes at the tutor’s
request.'” However, none of these reports provides conclusive evidence that a tutor drafted text for
a student-athlete.

b. The Submission of Papers with Copied Text

In addition to the inappropriate tutor assistance, there were also allegations that students and
student-athletes routinely appropriated existing text — often from the Internet — and incorporated it
into their papers for the AFAM paper classes. The clearest example of this was the plagiarized
paper that Michael McAdoo submitted for a Swahili 3 course in Summer 2009.'”

We heard from a number of our interviewees that plagiarism was much more common in
the paper classes than in other classes. Students who were inclined to cheat were emboldened to do
so in these classes because they knew that their papers would not be reviewed with a discriminating
eye. To the contrary, it was common knowledge that Crowder simply skimmed the introduction

104 Exhibit 25.

105 Exhibit 26.

106 Exhibit 27.

107 See Bxhibits 28, 29, 30, and 31.
108 See Exhibits 32, 33, and 34.

109 McAdoo’s paper became the center of controversy regarding his eligibility to play football. Initially,
Chapel Hill discovered that he had been provided assistance by Wiley in citing certain material and was found
to have violated the University’s honor code. McAdoo was subsequently declared to be permanently
ineligible by the NCAA in light of this infraction. He challenged the finding in court, and attached the paper
to his complaint. Once made public in summer 2011, fans of a rival school found that large portions of the

paper had been plagiarized.
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and conclusion of each paper, and rarely, if ever, looked at the material in between. Some students
and student-athletes reportedly took advantage of Crowder’s lax grading process by filling their
papers with “fluff” that often included material that they blatantly copied from sources on the
Internet. '

Once we learned about the causal connection between Crowder’s lax grading practice and
the incidence of potential plagiarism, we realized that we would need to focus on the plagiarism
issue as a component of our review. It was our job to investigate and assess the academic soundness
of these paper classes. We had already determined that they lacked several essential components of
an academically sound course — such as faculty involvement and grading. Though academically
deficient on those grounds alone, one could still argue that those classes were not totally bereft of
value because they at least required the student to research and write a paper. If it turned out,
however, that the student’s paper was plagiarized, then it is hard to see how his experience with a
paper class held any educational value at all for him.

With that in mind, we undertook to assess the degree of original and unoriginal work in the
paper classes. Thanks to the discovery of 150 final papers during our email review, we had a means
of conducting that assessment through an analysis of those papers. The challenge, however, was to
design a process for examining and identifying the unoriginal material in these papers. We
determined that we did not have the necessary expertise and that we needed the assistance of experts
both in the subject matters of the papers — ze. African and African-American studies — and in the
field of student writing. We then identified and retained three professors from other universities
who had backgrounds with those areas of expertise. At our request, these professors designed a
process for identifying unoriginal material that combines the use of commercially-available
plagiarism detection software with their own expert review of the papers. We call this process the
“Originality Review,” and we detail its process and findings in the following section.

c. Originality Review

To do this important part of our review, we retained the services of three experts —
professors at major universities in the fields of African Studies and African American Studies and a
professor with expertise in undergraduate writing:

o Edmond J. Keller Ph.D., Research Professor, Department of Political
Science, University of California, Los Angeles. Dr. Keller specializes in
comparative politics with an emphasis on Africa. He has taught at Indiana
University, Dartmouth College, the University of Wisconsin-Madison, Xavier
University (New Orleans), and the University of California-Santa Barbara.
Keller was the recipient of the African Studies Association Distinguished
Africanist Award for 2008. He is the author of numerous books and articles
on African politics and development. Keller’s main research is on issues of
political transitions in Africa; cultural pluralism, identity politics and
citizenship; and conflict and conflict management in Africa.

110 Jennifer Wiley reported that it was widely understood among football players that the middle sections of
these papers could be “fluff.”
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° Derek Malone-France Ph.D., Executive Director, University Writing
Program, and Associate Professor of Writing, of Religion, and of Philosophy,
The George Washington University. Malone-France teaches undergraduate
and graduate courses on philosophy of religion, political and legal
philosophy, political rhetoric, political dissent, human rights theory and
practice, and the philosophical and religious implications of astrobiology and
space exploration. He directs the University Writing Center, an independent
unit housed within the Columbian College of Arts and Sciences. The
program is composed of three divisions: First-Year Writing, responsible for
the required first-year student course; Writing in the Disciplines, which
includes upper-level courses in various undergraduate majors and minors;
and the Writing Center, which tutors roughly 6,000 students each year.
Approximately 400 faculty members are involved in administering the
program.

° Imani Perry Ph.D., J.D., Professor, Center for African American Studies,
Princeton University. Dr. Perry is an interdisciplinary scholar who studies
race and African American culture using the tools provided by wvarious
disciplines including: law, literary and cultural studies, music, and the social
sciences. She has published numerous articles in the areas of law, cultural
studies, and African American studies. She also wrote the notes and
introduction to the Barnes and Noble Classics edition of the Narrative of
Sopourner Truth. Perry teaches interdisciplinary courses that train students to
use multiple methodologies to investigate African American experience and
culture.

Together, we refer to Drs. Keller, Malone-France, and Perry as the “Experts.”

We charged the Experts with determining whether, and to what extent, the 150 papers we
identified appeared to represent original undergraduate academic work. The Experts were provided
the student papers''' and the course designation for which the paper was submitted. They were not
provided any additional information, such as the academic levels (freshman, sophomore, etc.) of the
students or any indication regarding whether each student was a student-athlete.'””

The Experts undertook to accomplish their charge by employing a methodology that
included use of plagiarism detection software followed by a detailed review of each and every paper.

11 Fach Expert executed a letter of engagement that provided, among other things, that he or she not
disclose personally-identifiable student information that he or she received in the course of their engagement.

112 We are limited in the conclusions that we can draw from the findings of the Experts. First, the Experts
were only able to review (because we could only locate) a small percentage of the student papers for the paper
classes. We cannot — and do not — extrapolate the findings from this limited collection to the much larger
population. Second, because the Experts did not have precise information regarding the nature of the
assignment, the directions given to students regarding use of source materials and citation, or other academic
directions provided to the students, we cannot — and do not — make any findings about whether the students
complied with such requirements. Third, the Experts were not engaged to — and did not — consider whether
the grade awarded for each paper was appropriate.
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For the purposes of their review, the Experts defined unoriginal content as content of a paper that
was taken verbatim from other sources as opposed to having being written by the student. Their
full report is attached at Exhibit 35 but their top-level findings are as follows:

o In over 40% of the 150 papers (61 papers), 25% or more of the text was
deemed unoriginal.

o In 17% of the 150 papers (26 papers), 50% of the text was deemed
unoriginal.

Of those 61 papers with 25% or more of unoriginal content, the average grade was a 3.69 (or almost
an A-).

In addition, the Experts found that students often tended to use large amounts of unoriginal
content — often properly cited — between the introduction and conclusion of their papers. As they
explained:

there are a number of papers in which, rather than plagiarize,
students overused quoted material to such a degree that anyone
reading the paper for the purposes of a serious academic evaluation
would have been unable to ignore it. For example, in one paper that
was ostensibly about the life and work of Nikki Giovanni as it related
to larger dynamics in African-American culture, the student had
simply written a two-page introduction and a last page of text, and
the entire rest of the paper in-between those pages is almost nothing
other than transcriptions of poems and other texts by Giovanni,
formatted to take up maximal space. In a way, such papers are even
more telling than the plagiarized papers, because, while plagiarism is
not always easy to detect, students who used large amounts of “filler”
quotes did nothing whatsoever to hide the fact that they were turning
in mostly unoriginal work. The quote marks and citations are there,
making it clear to the reader that most of the paper was not written
by the student.'"’

These findings tend to corroborate two related points that we heard throughout our
investigation. First, it supports the contention that Crowder did not critically read the submitted
papers, as even a cursory review would have revealed that a number of them contained large
amounts of copied material. Relatedly, it supports what we heard about some students taking
advantage of Crowder’s grading by drafting a passable introduction and conclusion but then filling
in the middle section with large amounts of “fluff” (see Section IV.B.8).

113 EDMOND J. KELLER, DEREK MALONE-FRANCE & IMANI PERRY, EXPERT ACADEMIC EVALUATION OF
RETRIEVED PAPER SET, AFRICAN AND AFRICAN AMERICAN STUDIES DEPARTMENT, UNIVERSITY OF
NORTH CAROLINA, CHAPEL HILL, SPRING 2005 — SPRING 2011 [hereinafter EXPERT REPORT| (emphasis
added). The Expert Report is appended as Exhibit 35.
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6. The Analysis of the Impact of Paper Classes on Student GPAs

As part of our investigation, we were tasked with determining whether and how the paper
classes affected student GPAs. This required us to team up with Chapel Hill Registrar Christopher
Derickson and to conduct a statistical analysis of student records to determine the impact that the
inflated paper class grades had on student GPAs.

a. Impact Analysis Methodology

We considered two separate measures for this impact analysis. The first, and most simple,
was a simple calculation of the average percentage increase in GPA caused by the grades student
received in the AFAM paper classes. After careful research and calculations by Registrar Derickson,
we determined that on average a three credit-hour AFAM paper class raised a student’s GPA by
approximately .03 points. That is a meaningful increase, especially when it is considered that many
students took multiple AFAM paper classes.

The second, and more complicated, measure we employed was a determination of the
impact the AFAM grades had on a student’s ability to maintain a certain threshold GPA. The
threshold we used for that analysis was the 2.0 GPA mark, which is the standard threshold for
graduation at Chapel Hill and other schools.

We considered whether to also conduct an impact analysis using NCAA and/or Chapel Hill
athletic eligibility standards as a threshold for student-athletes, but ultimately decided that that
analysis was not practically feasible for our purposes. Those eligibility standards have changed over
the period that the paper classes existed,'* and they also change throughout the course of a student-
athlete’s college career.'” In addition, GPA is just one of two factors of eligibility, the other being a
student’s progress toward his or her degree. As such, we determined that the traditional 2.0
threshold was the most feasible standard by which to measure the impact of the paper classes.

Once we determined our threshold, we then identified every student who was ever enrolled
in one of the 188 identified paper classes''® and isolated each student’s cumulative GPA at the end
of the semester in which he or she took the paper class. In order to determine the impact that paper
class had on the student’s GPA that semester, we then took the three-credit grade that was awarded
for the paper class and excluded it from that end-of-semester GPA. The result was what we call the
“recalculated GPA,” which reflects that student’s GPA without the benefit (and it was almost always
a benefit) of the paper class grade. We then compared that recalculated GPA number for each
paper class student to the 2.0 threshold to identify those students for whom the paper class grade
made the difference between exceeding or not exceeding 2.0 for that particular semester. Because
the effect of a grade continues to impact GPA for the rest of a student’s college career, we then

114 Tn 2003, the NCAA enacted a complex eligibility scheme that required students meet certain benchmarks
in progressing towards a degree in their declared major in order to remain eligible. We understand that
Chapel Hill has also changed its academic eligibility requirements, including by introducing a probationary
status.

115 Eligibility requirements are based on a student’s year in school.

116 For purposes of this analysis, we also included the five bifurcated classes we identified.
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analyzed whether that AFAM grade was the margin between an above or below-2.0 GPA in a
student’s future semesters. We conducted this analysis for every student who ever took a paper
class, and for those students who took multiple paper classes we calculated the combined impact
that the paper class grades had on their GPAs.

Before laying out the results, it should be noted that this methodology has an inherent
limitation — it cannot be used to conclude that a student would necessarily have ended up with a
lower GPA if he did not take the paper class. It is quite possible that if the AFAM paper class were
not available, the student would have taken another easy class that awarded him or her an equally
high grade. In fact, that is quite likely given how many students admitted that they were looking
specifically for an easy-grading class when they selected the paper class. Therefore, while we can use
this analysis to calculate the GPA enhancement caused by the paper class grades, we cannot go
beyond that and conclude that the student would not have gotten that GPA enhancement but for
the paper class. With this limitation in mind, the following lays out our impact analysis findings.

b. Impact Analysis Findings

A total of 2,152 individual students who enrolled in the paper classes were included in this
impact analysis. Of that number, 329 students (including 169 student-athletes) had at least one
semester in which the grade they received in their paper class either pushed or kept their GPA above
2.0. In other words, for at least one semester in their college career, each of those students had an
actual cumulative GPA above a 2.0 but a recalculated GPA (excluding the paper class grade(s))
below a 2.0. This number includes 123 football players, 15 men’s basketball players, eight women’s
basketball players, and 26 Olympic sport athletes. Of that number, we identified 81 students who
carned degrees from Chapel Hill whose recalculated final GPA excluding the grade(s) from their
paper class or classes was less than the 2.0 required to graduate.

In addition to calculating the number of students whose GPAs were so impacted for one
semester, we also performed an analysis to determine the impact across all of the paper class
students’ college careers. To do this, we first identified every student semester that was ever affected
by the grade that a student received from a paper grade —either from that semester or a previous
semester. That total population ended up being approximately 10,018 student semesters. Out of
that population, we isolated those student semesters where the paper class grade had the effect of
raising the student’s GPA for that semester. We then compared that population of semesters
against the 2.0 GPA threshold and calculated the percentage of those semesters where that rise in
GPA attributable to the paper class either maintained or pushed the student’s GPA over 2.0.

In reporting these results, we distinguished between non-athlete students and student-
athletes. In general, we found that the paper class grades had a disproportionately higher impact on
student-athlete GPAs across semesters than on non-athlete student GPAs. While we found that a
paper class grade kept or pushed non-athlete GPAs above 2.0 for only 7% of the impacted
semesters, it did so for student-athletes in 17% of their semestets.

In terms of different sports, we found that the paper class grades had the greatest impact on
men’s football, a lesser impact on men’s and women’s basketball, and relatively little impact on
Olympic sport athletes. For football players, the paper class grade allowed the player to reach or
maintain a 2.0 in 25% of the impacted semesters; for men’s basketball it did so in 14% of the
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impacted semesters; in women’s basketball it was 9% of the semesters; and for Olympic sports the
number was only 4%.

B. Assessment of University Employee Knowledge or Involvement in the Paper Classes

As explained in the previous section, Professor Nyang’oro and Debby Crowder were the
two main actors in this paper class scheme. They were the ones who designed, implemented and
maintained these classes over the course of nearly 20 years. It is clear that nobody else was centrally
involved in that process.

That does not end the inquiry, however, as there were a number of University employees
who knew about the paper classes; who took advantage of the classes for their own ends; and/or
who took actions that facilitated the scheme. One important piece of our investigative mandate was
to identify the employees who fell into each of those categories and to determine their level of
knowledge or involvement.

In discussing our findings about each employee’s knowledge of the classes, we are careful to
indicate specifically what he or she did or did not know about how the paper classes were
conducted. For instance, while many on campus had heard about the AFAM paper classes and
knew that they were easy-grading classes, it was a much smaller number who actually knew about
their irregularities — ze. that no faculty member was involved and that Crowder handled everything,
including the grading. While it would be fair to question why an employee in the latter category
took no action to call attention to the classes, that criticism would probably not be fair as to a
person who knew only that these were easy classes, and in that sense no different from other easy
classes across campus.

In the following section, we go through the relevant groups on campus and lay out our
tindings as to each group.

1. The ASPSA Academic Counselors and Steele Building Academic Advisors

As is evident from the narrative above, a number of the ASPSA counselors and advisors in
Academic Advising had knowledge and/or involvement in placing students into these classes.

a. The ASPSA Academic Counselors

Crowder saw the ASPSA counselors as full partners in her effort to make paper classes
available to struggling student-athletes. She was personally close with a number of the counselors
over the years, and had particularly strong relationships with men’s basketball counselors McSwain'"’
and Walden, football counselor Reynolds and women’s basketball counselor Jan Boxill. Crowder
contended that there was a collaborative effort between her and these counselors to support the
counselors’ athletes with these classes.

117 Crowder described her relationship with McSwain as being like sisters. The two were very close friends

for decades. They spoke to each other by phone or saw each other neatly every day until McSwain’s death in
2004.
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This contention was of particular importance to our investigation. With the Martin Report
having found no “confirmation for speculation that the Academic Support Program for Student-
Athletes (ASPSA) academic counselors colluded with instructors or administrators to offer
anomalous course sections for the benefit of student-athletes or engage in any improper activities to
maintain eligibility of a student-athlete,”'"® it was incumbent on us to test Crowdet’s opposite
contention and determine whether any ASPSA counselors did, in fact, collude with Crowder. We
ultimately concluded that Crowder’s contention was accurate and that several of the ASPSA
counselors were knowingly complicit in Crowder’s paper class scheme.

Our investigation revealed that certain ASPSA counselors both knew about these classes and
made full use of them for their student-athletes. This section will first describe the level of
knowledge that certain counselors had about these paper classes, and will then explain the role that
several played in their use and perpetuation.

i Knowledge of ASPSA Counselors

We determined that a number of ASPSA counselors had a complete understanding of the
characteristics of these paper classes — specifically that there were no class meetings; that there was
no faculty involvement; that Crowder graded the papers; and that any student-athlete could receive a
high grade for low quality work on his paper. We found such knowledge among counselors for the
following sports:

a) Football

Football counselors Cynthia Reynolds, Beth Bridger and Jaimie Lee were aware of every
irregular aspect of these paper classes. Their slide presentation to the football coaching staff in
November 2009 (described above in Section IV.C) and their email urging players to submit their
papers before Crowder’s retirement — “Debbie Crowder is retiring . . . if you would prefer that she
read and grade your paper rather than Professor Nyang’oro you will need to have the paper
completed before the last day of classes, Tuesday, July 21st”'"” — clearly evidence their full
knowledge about these classes.

b) Men’s Basketball

Basketball counselor Wayne Walden acknowledged knowing how the classes worked,
including that Crowder did at least some of the grading.

9) Women’s Basketball

Jan Boxill was fully aware of the lax work requirements and grading standards in the paper
classes and that Crowder played a substantive and substantial role in the classes and the grading. In
our interview, she asserted a belief that Nyang’oro was somehow involved in grading the papers, yet

118 MARTIN REPORT, s#pra note 41, at 9.
119 Exhibit 36.
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acknowledged an understanding that Crowder may have been grading papers with Nyang’oro’s
authorization.'”

d) Women’s Soccer

Women’s soccer counselor Brent Blanton told us that he knew about the AFAM paper
classes, though he believed that Nyang’oro was somehow involved in them. Although we have
reason to believe that he understood these classes were unorthodox at best,'” we have no evidence
to dispute his claim that he was unaware that Crowder was handling and doing the grading for these
classes with no involvement by a faculty member.

e) Olympic Sports

Olympic sports counselors Kym Orr and Spencer Welborn said they were aware that the
paper classes existed as independent studies that required no class attendance, but knew nothing
more about how the classes were handled.

120 Boxill has been the subject of allegations that she tried to sanitize an official report to minimize exposure
of the paper class scheme. On July 26, 2012, Chapel Hill released the Report of the Special Subcommittee of
the Faculty Executive Committee. That report, which sought to provide a faculty review of prior University-
initiated reviews and offer recommendations for further action, was principally authored by Professors Steven
Bachenheimer, Michael Gerhardt, and Laurie Maffly-Kipp, each of whom was appointed to the
Subcommittee by then-Faculty Chair Jan Boxill. Almost a year later, articles appeared in the media suggesting
that “the faculty leader at UNC-Chapel Hill [Jan Boxill] watered down [this] report into academic fraud to
lessen the chances the NCAA would come back to campus.”

In support of this allegation, reporters cited email correspondence from Boxill to the authors on the
morning of the report release date requesting that the draft report be edited to remove Crowder’s name as
well as a reference that she was “extremely close” to the personnel in the Athletics Department. Boxill
cautioned that the report, without this change, “could raise further NCAA issues and that is not the
intention.” Dan Kane, UNC Faculty Leader Pushed Rewrite of Key Report to Keep NCAA Away, NEWS AND
OBSERVER, July 20, 2013, http://www.newsobsetver.com/2013/07/20/3044746_unc-faculty-leader-pushed-
rewrite.htmlrrh=1.

We spoke with Professor Michael Gerhardt, one of the authors of the report, regarding Boxill’s requested
edits. He did not believe Boxill’s edits reflected any nefarious intent. Given the forward-looking nature of
the project and the insignificance of the proposed changes, he did not find that she was out of line to propose
those refinements. When we asked Boxill about these edits in our interview, she denied they were intended
to prevent NCAA scrutiny. Her main concern was that the reference to Crowder being “extremely close” to
athletics personnel could be construed as a “gossipy” reference to the fact that her companion is a former Tar
Heels basketball player.

Based on our investigation and the accounts from Gerhardt and Boxill, we find it likely that Boxill was
trying to insulate the Athletics Department from further scrutiny to some degree, which is essentially what
she admitted when she expressly cited the concern that the references about Crowder “could raise further
NCAA issues and that is not the intention.” We do not believe, however, that there is sufficient evidence to
conclude that Boxill was trying to mislead or obscure the truth with those edits.

121 Exhibit 37. In one particularly revealing October 2008 email exchange between a student-athlete, Crowder
and Blanton, the student-athlete asks to take an independent study and Crowder responds “We don't call
them Independent Studies, but we make ‘special arrangements.”
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f) ASPSA Management

Senior Associate Athletics Director John Blanchard (“Blanchard”) and Director of ASPSA
Robert Mercer (“Mercer”) acknowledged knowing that the paper classes were lecture-designated
courses that never met, but believed that they were otherwise legitimate courses. While we cannot
prove that either man knew the full extent of the irregularities with those classes, there is reason to
suspect that Mercer had a pretty good idea what was going on. ASPSA counselor Jenn Townsend
recounts a conversation shortly after her arrival at Chapel Hill in 2009, during which Mercer made a
comment that the AFAM paper classes would be coming to an end with Crowder’s retirement
because there would be nobody to administer them — a comment that at least suggests his
knowledge that Crowder, and not a professor, was playing the central role in these classes.

There is also good reason to question whether Mercer and Blanchard made a conscious
effort not to learn the specifics about the paper classes. That possibility is suggested by a telling
email in the wake of the Auburn University independent studies scandal, in which Mercer
acknowledges that Chapel Hill has independent studies and then asks rhetorically “Do I or anyone
in the Department of Athletics have any say in how departments structure their courses — NOI”'*
At one level, this comment makes the simple and accurate point that the personnel at ASPSA and
the Athletics Department have no control over faculty curriculum decisions. At another level, it
suggests the belief — a very convenient one — that since they have no say in how faculty teach their
courses, they therefore have no responsibility for policing them for academic integrity.

i.  Active Involvement in the AFAM Paper Classes by ASPSA
Counselors

We ascertained that a number of ASPSA counselors not only knew about these classes, but
also took an active role in making them available to their student-athletes. That active role took
several forms:

Steering: A number of ASPSA counselors “steered” players into these paper classes.
Among those counselors who did this steering were Reynolds, Bridger, Lee, Octavus Barnes,
McSwain, Walden, and Blanton.'” In some cases, that “steering” consisted of the counselor simply
suggesting that a player take one of these classes. In other cases, the counselor took it upon himself
or herself to select and register a player for a paper class without even asking the player.””* Once a
player was in the class, the counselor often served as the liaison with Crowder, receiving the topic
assignment from her and submitting the final paper for the player at the end of the semester. Many
of them also made significant and sincere efforts to police the players’ progress on the papers and to
assist the players with researching, outlining and drafting the paper.'*’

122 Exhibit 38.

123 Please note that this list includes both those counselors who were fully aware of all irregular aspects of
these classes as well as those who assertedly believed them to be legitimate independent studies classes.

124 Former ASPSA Learning Specialist Mary Willingham told us, for example, that she would often overhear
Cynthia Reynolds speaking on the telephone to Crowder and requesting classes for football players.

125 The ASPSA staff members went so far as to create charts showing all the athletes enrolled in the paper
classes, the due dates of their papers, and how much progress the athletes made on their papers on a weekly
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In addition to steering players to the irregular classes, counselors often steered players
toward AFAM majors. While all student-athletes who interviewed with us insisted that they chose
their own majors, there is undeniable evidence that ASPSA counselors, particularly those working
with football student-athletes, encouraged players to major in AFAM. As recently as the 2011-2012
academic year, the ASPSA football staff was showing players PowerPoint presentations that touted
their ability to advise players on major selection and listed AFAM as one of the majors they
specifically advised students to consider (along with Communications, Exercise and Sport Science,
and Management and Society degrees).”” When asked about the level of guidance that counselors
provided on major selection, Mercer said that ASPSA counselors often felt that they had to steer
some student-athletes toward certain majors. As he explained, there were certain players,
particularly those who had SAT scores between 600 — 700 and demanding sports schedules, who
simply could not be expected to succeed at many of the 96 majors on campus. As such, the
counselors felt that they were doing what was right and necessary by steering such players toward
AFAM or one of the other easier majors.

Proposing Specific Grades for Players: As explained above, there were two counselors —
Reynolds and Boxill — who suggested specific grades that Crowder should give to their players (see
Section V.A.2).

Urging Continuation of the Irregular Classes after Crowder’s Retirement: As described
above (see Section IV.D) football counselors Beth Bridger and Jaimie Lee successfully persuaded

Nyang’oro to continue offering paper classes after Crowder retired.

When asked whether they ever questioned the propriety of facilitating and encouraging the
use of these classes, the ASPSA counselors explained that they simply relied on the fact that the
classes were seemingly sanctioned by the faculty, or at least by the AFAM faculty. They believed it
was not their place to question the integrity of classes that the faculty deemed appropriate to list on
the course register, especially given that these were open to and taken by non-athletes as well as
student-athletes. To further justify their lack of concern, a number of counselors cited the 2006
Faculty Athletics Committee meeting and their understanding that ASPSA managers Blanchard and
Mercer raised a concern about the irregular classes at that meeting, only to be told that professors
have wide latitude in crafting their teaching approach and that they should therefore not concern
themselves about course formats."”’

basis. Exhibit 39. While we found evidence that some tutors went over the line in helping players with their
papers, we did not find evidence that any of the counselors (with the exception of Jan Boxill, who was
unofficially, if not officially, a member of ASPSA) provided inappropriate assistance on the players’ papers.

126 Exhibit 40.

127 This was the characterization of that meeting that was disseminated among the ASPSA staff. As fully
described above at Section V.B.4.a most of the faculty participants in that meeting vehemently reject that
characterization. They deny that Blanchard and Mercer fully described the irregulatities of these classes and
therefore maintain that any reference to professorial latitude would have related only to the uncontroversial
point that a professor would be well within his rights to teach a lecture class as an independent studies class.
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2. Advisors in Academic Advising

Like the ASPSA counselors, a couple of the advisors in the Office of Academic Advising
(known on campus as “Steele Building” for the building which houses the office) also steered
students with academic or other challenges into these paper classes. Much like Crowder and
Nyang’oro, these advisors were motivated by a desire to help students and to provide a safety net for
those who were falling into academic trouble.

The Steele Building advisors who most frequently worked with Crowder were two members
of her “good old girls’ network,”"*® Betsy Taylor and Alice Dawson. Advisor Betsy Taylor was
responsible for approving Chapel Hill students’ applications to graduate, and often referred students
to Crowder when she realized that a student was missing a course necessary to graduate. Taylor
also referred students who had physical or mental health issues, or who had gone through a
traumatic experience, such as being abused or sexually assaulted.'”

Dawson, the Assistant Dean for Academic Advising, also referred one or two students to
Crowder per year for the same reasons. In one email chain, for example, we see Dawson counseling
a student to take an AFAM independent research class because the student was going through a
“very difficult ongoing family situation” (which reportedly involved an abusive father)."”

These advisors knew that Crowder was willing to work with struggling students and help
them find a class they could handle. They knew that she would add students to independent studies
after the registration deadline had passed, and would at times create a course section that a student
needed to graduate. The advisors understood that these courses — both the independent studies and
the lecture sections that Crowder created — required a long paper but no class attendance. They all
assumed, however, that a faculty member was overseeing the independent study format and that
Crowder was simply acting as the conduit linking the student and that faculty member.""

Although the advisors appeared to be ignorant of the specific details of Crowder’s irregular
class scheme,'” there were two incidents in which suspicions about the AFAM courses were raised
in the Steele Building. On one occasion, Dawson learned that a student who was struggling to
maintain his eligibility took four independent studies with the AFAM Department in one semester.
Dawson considered this an abuse of the system, and informed her supervisor, Associate Dean and
Director of Academic Advising Carolyn Cannon, who apparently in turn reported the issue to her
supervisor, Dean Owen.

128 See Section V.A.4.b, supra.
129 Nyang’oro referred to these students as “Betsy’s people.”
130 Exhibit 41.

131 Alice Dawson, the Assistant Dean for Academic Advising, stated that the Steele Building advisors were
surprised and upset when they later learned that there was no faculty oversight of many of the courses in
which Crowder had enrolled their students.

132 As explained above, referrals to the AFAM paper classes were also made by the Morehead-Cain and
CarolinaCovenant advisors. We have seen nothing to suggest that those advisors knew any more about the
workings of the AFAM paper classes than their colleagues at the Steele Building.

68



CADWALADER

According to Dean Owen, on another occasion, Cannon approached Owen and raised a
concern that an abnormally high number of grade changes were being authorized in the AFAM
Department. In addition, Cannon said, she had noticed that Nyang’oro’s signature varied across the
forms' and suspected that he was not personally signing them all (as a department chairman was
required to do). Owen explained that she approached Nyang’oro and required him to give Cannon
an exemplar of his signature so that she could confirm the legitimacy of future grade change forms.

These incidents appear to have given Dean Cannon serious concerns about the propriety of
the class offerings in the AFAM Department. As Steele Building advisor Chloe Russell recounted,
Cannon once told her to stop referring students to the AFAM Department. When she asked
Cannon for an explanation, Cannon simply said that she did not trust what was happening in the
AFAM Department, without providing any further elaboration.

We sought to interview Cannon about the basis and depth of her concerns about the AFAM
curriculum, but she failed to reply to repeated emails, letters and phone messages that we left with
her family. Based upon the above accounts by her subordinates and supervisor, however, there is
clear reason to suspect that she had deep suspicions — and possibly concrete knowledge — about
irregular practices in the AFAM Department.

3. Athletics Department Personnel

We interviewed a number of staff and coaches from the Athletics Department, and got a
generally similar response to our questions about their knowledge of the irregular AFAM classes.
Those who conceded any knowledge insisted that it was limited to an understanding that these were
easy, unstructured classes and denied knowing that Crowder managed them without any faculty
involvement.

The following summarizes what we learned from those current and former Athletics
Department personnel we were able to interview:

a. Athletics Department Management

Dick Baddour: Baddour was Athletics Director from 1997 to 2011. He acknowledged
knowing that student-athletes tended to cluster in the AFAM classes, and that the AFAM classes
were perceived as some of the least rigorous on campus. He also knew that many student-athletes
were taking AFAM independent studies, but assumed that they involved regular interaction between
the student and professor.

Baddour also became aware of two instances when these classes were questioned. First,
Baddour heard that Dean Owen wanted to “get tough on AFAM” and address the leniency of
AFAM’s grading — likely in the 2005 — 2006 time-frame when Owen had lunch with Nyang’oro and
directed him to “get [Crowder] under control” and reduce the number of AFAM independent
studies. He also recalls Blanchard and Mercer raising a concern about the number of AFAM
independent studies the student-athletes were taking. This led to the three of them attending the

133 Cannon would have seen these grade change forms, because, under Chapel Hill’s policy at the time, the
Dean of Academic Advising was responsible for reviewing and approving grade change forms.
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2006 Faculty Athletics Committee meeting (see discussion of the meeting at Section V.B.4.2) and the
discussion about these classes.

Neither of these situations prompted Baddour to carefully scrutinize the AFAM classes and
their use by student-athletes. Thus, while he certainly knew the classes were unstructured and had
lenient grading, he never probed to learn about their irregularities.

John Blanchard: John Blanchard was ASPSA Director from 1985-1999 and from 2001-2002
and served as Senior Associate Athletics Director from 2002 until his retirement in 2013. In our
interview, he acknowledged hearing that the AFAM Department was offering independent studies
that were inaccurately listed as lecture classes and recounted the 2006 FAC meeting where he and his
colleagues raised the issue (see Section V.B.4.2). He insists, however, that he had no knowledge of
the classes’ other irregularities.

b. Football Personnel

Chapel Hill had four different head football coaches during the period in which the AFAM
paper courses were offered. During the Mack Brown era (1988-1997), 35 football players enrolled in
AFAM independent studies.”™ In the four years of Carl Torbush’s tenure (1997-2000), there were
35 football enrollments in paper classes. There were 747 enrollments in paper classes during Coach
John Bunting’s tenure (2001-20006), and 181 enrollments in paper classes under Coach Butch Davis
(2007-2010). We were able to interview two of these former coaches about their knowledge of the
irregular AFAM classes.

1. Coach John Bunting

Coach Bunting contended that he made academics a focus of his tenure and that he
personally kept a close eye on his players’ academic progress — a contention that was largely
confirmed in interviews with his staff. Coach Bunting also candidly told us that he knew about the
AFAM paper classes, and fully understood that they could be satisfied by submitting a paper without
any class attendance. He knew that they yielded consistently high grades for his players, and was
told by ASPSA counselor Cynthia Reynolds that they were a key element of her strategy for keeping
some players eligible. He had not realized, however, that an office administrator was managing the
classes without any faculty involvement. In short, Coach Bunting knew the irregular courses were
available and knew they were being used to help keep some players eligible, but believed that they
were worthwhile classes.

1l. Coach Butch Davis

Butch Davis’ recruitment as head coach in 2007 was a watershed moment in the Chapel Hill
football program. Then-Chancellor James Moeser and Athletics Director Dick Baddour were
attracted to Coach Davis’ record of academic and athletic success at the University of Miami as well
as his experience as an NFL head coach. They saw in him the opportunity to take the program to

134 As discussed eatlier, we cannot say with any certainty which of these independent studies were traditional
independent studies and which were irregular independent studies (paper classes).
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the next level, but to do so while still maintaining the academic standards that have historically
distinguished Chapel Hill from so many other strong football schools.

As described more fully below (see Section VI.G), Coach Davis came to Chapel Hill with the
expectation that he would find a strong infrastructure for maintaining high academic standards
among the players. According to Davis, he quickly realized that there was lots of talk about the
importance of academics without anything to back up that talk. He found Chapel Hill’s attitude
toward student-athlete academics to be like an “Easter egg,” beautiful and impressive to the outside
wortld, but without much life inside.

Once he arrived, Coach Davis took some important steps to enhance academic standards.
For one, he reduced the number of players who were admitted as “special admits,” ze. recruits
whose scores were sufficiently far below the Chapel Hill average that they needed to be approved by
the Committee on Special Talents. He also questioned ASPSA’s steering of students into Swabhili
classes in the AFAM Department, objecting to the argument that other non-AFAM language classes
were “too difficult” for his players.

While Coach Davis emphasized the importance of academic progress to his staff and
players, he largely delegated the handling of academic issues to his assistant coaches and to ASPSA
counselors Cynthia Reynolds and Beth Bridger who were at the same time increasingly steering his
players to the AFAM paper classes. When asked about these classes, Davis acknowledged awareness
that many of his players were taking them and that these classes were keeping many of them afloat
academically."”’

In terms of knowing how the AFAM paper classes worked, he certainly knew by the time of
the November 2009 presentation from Beth Bridger that football players in these courses “didn’t go
to class... didn’t take notes... didn’t have to meet with professors... [and] didn’t have to pay
attention or necessarily engage with the material.”’* When asked about this presentation, Coach
Davis said he did not remember it and that he did not realize the paper classes were so bereft of
academic rigor. He also denied knowing that the papers were graded by an office administrator who
summarily awarded high grades, largely without regard to quality.

ii.  Associate Athletics Director Corey Holliday

Corey Holliday is a former captain of the Tar Heels football team who worked first as an
assistant football coach under Coach Bunting and then as Associate Athletics Director for Football
Administration under Coach Davis. Holliday acknowledged knowing about the AFAM paper
classes and understanding that they had an independent studies format. He believed that they were
no different from any other independent studies course offered at Chapel Hill and denied knowing
about their irregularities. While he conceded knowing that they were easy classes and were used to
“balance” players’ schedules, he never heard that they were used specifically to keep players eligible.

135 In fact, one account has him affirmatively asking for more such classes “without attendance” because of
the flexibility they afforded players’ schedules. We heard this account from Faculty Athletics Representative
Lisa Broome and it related to a meeting that allegedly included Coach Davis, Baddour, and Blanchard. Coach
Davis told us that he does not recall making this statement.

136 See Exhibit 6.
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When presented with Bridger’s November 2009 slides, he said he could not specifically remember
the presentation, but did not dispute that he may well have heard her give that description of the
paper classes.

C. Men’s Basketball Personnel

Chapel Hill had four different head men’s basketball coaches during the period in which the
AFAM paper courses were offered. During the Dean Smith era (1961-1997), there were 54
basketball player enrollments in AFAM independent studies."”” In the three years of Coach Bill
Guthridge’s tenure (1997-2000), there were 17 basketball enrollments in paper classes. There were
42 enrollments in paper classes under Coach Matt Doherty (2000-2003) and 167 under Coach Roy
Williams (2003-present).

We were unable to interview Coaches Dean Smith and Bill Guthridge because of health
issues, but were able to speak about the paper classes with Coaches Doherty and Williams.

1. Coach Matt Doherty

Matt Doherty is a former Tar Heel player who went on to coach at the University of Notre
Dame before being recruited to Chapel Hill as head coach in 2000. Doherty explained that upon
assuming the coaching position, he inherited the academic support system developed by prior
Coaches Dean Smith and Bill Guthridge. That system had academic oversight being handled by
McSwain, the counselor with close ties to Debby Crowder. While he felt free to make significant
changes to the rest of the team’s coaching and support staff, Doherty was told by Smith and
Guthridge, who both had a continued presence on campus, that he should not change the academic
support system. As a result, the McSwain-Crowder pipeline continued to operate, and there were 42
enrollments of men’s basketball players in paper classes during Doherty’s tenure.

When asked about his approach to academics, Doherty explained that he met with each
player at the start and end of every season to discuss their classes and general academic progress.
Through these meetings and general word-of-mouth, Doherty knew that many of his players were
taking AFAM classes. It was his understanding that AFAM was the easiest major at Chapel Hill, and
that the AFAM professors were particularly athlete-friendly with class demands and scheduling. He
never knew that there was any sort of process in place to channel the players to these AFAM classes,
and simply believed that his players were finding their way to these easier classes “just like water
finds the lowest course.” Doherty stated convincingly that he never had any reason to doubt that
the classes were academically legitimate or that they required class attendance like any other lecture
class. He also never heard that they were being used specifically to protect the players’ eligibility.

ii.  Coach Roy Williams

Roy Williams, a Chapel Hill alum and former assistant coach under Dean Smith, left the
head coaching position at the University of Kansas and returned to his alma mater as head coach in
2003. During his time at Kansas, Williams had primarily relied on two people to conduct academic

137 As discussed eatlier, we cannot say with any certainty which of these independent studies were traditional
independent studies and which were irregular independent studies.
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oversight for his players: Assistant Coach Joe Holladay and academic counselor Wayne Walden.
Williams brought both men with him to Chapel Hill, and they jointly managed academic oversight
until they both eventually left the University, Walden in 2009 and Holladay in 2013.

Williams, Holladay and Walden brought the same oversight process they had used in Kansas.
Walden focused on keeping up with the players’ classes and monitoring their eligibility. He provided
regular reports about academic progress to Holladay, who would counsel and/or discipline players
with academic issues. Holladay, in turn, reported to Williams on the general status of player
academics. On occasion, Williams would question a player about his studies or talk to the team
about the importance of academics. Beyond that, he largely delegated academic responsibilities to
Holladay and Walden.

As Williams, Holladay and Walden told us in their interviews, a large number of the team
that they inherited were majoring in AFAM. Five of the 15 members of the 2003-2004 team were
AFAM majors, and 10 of the 15 players on the 2005 team were AFAM majors. The three men were
uneasy about this situation. Coach Williams was uncomfortable with that clustering in AFAM
because it looked like the players were being steered into that major, and after a year or two on the
job he asked Holladay to make sure that basketball and ASPSA personnel were not steering players
to the AFAM Department.'

Walden acknowledged knowing about irregular aspects of the paper classes, including that
Crowder was doing at least some of the paper grading. When asked whether he shared this
information with Coaches Holladay or Williams, he could not recall doing so. Both of the coaches
claim that they never learned from Walden or anyone else that there was a question about faculty
involvement in the classes or that Debby Crowder was doing the grading.

As discussed above (see Section V.A.5.a), former Tar Heel player Rashad McCants has given
an account that is at odds with the coaches’ claims. McCants publicly announced that he took a
number of paper classes during his three years at Chapel Hill, including four during the 2005
championship season, and that tutors wrote his papers for him. He alleges that these classes were
designed specifically to keep him and other athletes eligible, and he claims that Coach Williams was
“100% aware of the ‘paper class system.”" In fact, he describes a conversation in which Williams
allegedly told McCants that he had eligibility issues but that Williams would “swap” a class to
prevent any problem.'"” The allegation that Coach Williams was “100% aware of the ‘paper class

138 Coaches Holladay and Williams also had a preference against independent studies and for the structure of
a regular lecture class. As such, they directed Walden to encourage players to opt for lecture classes over
independent studies. That direction took a while to take effect, as the numbers show that men’s basketball
enrollments in the paper classes do not start to decline until 2007, four years after Coach Williams took over
as head coach. Wayne Walden’s successor, Jennifer Townsend, also recalls Coach Holladay saying he
preferred lecture classes over independent studies for their players.

139 Steve  Delsohn, UNC’s  McCants:  Just  show  up, play’, ESPN  (Jun. 6, 2014),
http://espn.go.com/espn/otl/story/_/id/11036924/former-north-carolina-basketball-star-rashad-mccants-
says-took-sham-classes.

140 McCants told ESPN that Williams told him “we’re going to be able to change a class from, you know,
your summer session class and swap it out with the class that you failed, just so the GPA could reflect that
you are in good standing.” Id.
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system” finds some support in the recent public allegation by former learning specialist Mary
Willingham that she once had a conversation with Williams, in which Williams said that her job was
to keep his players eligible. It is important to note that Willingham said nothing about this alleged
encounter with Coach Williams either in her initial public statements about the paper classes or in
our interview with her.

We undertook to test the veracity of these two allegations. We first tried to talk with
McCants about his public statements, but, as explained above, he refused multiple requests for an
interview. We also tried to re-interview Willingham about her supplemental allegation about Coach
Williams, but her attorney in her civil lawsuit against the University did not grant us permission.

We then sought interviews with all 23 of the players who were McCants’ teammates during
his Tar Heel playing years of 2002 through 2005. After 11 of them appeared together on ESPN and
signed a statement'*' to refute McCants’ allegations, we asked the Chapel Hill Athletics Department
to request that they submit to interviews with us. We ultimately succeeded in interviewing seven, all
of whom acknowledged that players took these classes because they were easy, but denied that there
was anything fraudulent about them or that tutors had drafted papers for them or others.

Finally, we spoke with Coach Williams about these two allegations, and he was emphatic that
both are false. As for McCants’ allegations, he acknowledged knowing that McCants was taking
several AFAM classes in his last semester and talking with McCants to make sure he took his last
semester seriously and got passing grades. He denies ever saying anything about “swapping’ classes
for McCants, and cannot even fathom what that means. In addition, he explained, McCants had
already announced that he was leaving for the NBA by this time, so eligibility would not have been a
concern to him.

As for Willingham’s allegation that Williams said that her job was to keep players eligible,
Coach Williams flatly denies it for two reasons. First, to his knowledge, he believes he has never
spoken to Mary Willingham. Second, even if he had spoken to her, he would never make that
statement, as it is directly contrary to the belief that he constantly preaches that their number one
responsibility as coaches and counselors is to make sure their players get a good education.

d. Women’s Basketball Personnel

Sylvia Hatchell has been the head women’s basketball coach since 1986. During that time,
there were 114 enrollments of women’s basketball players in paper classes. Hatchell was aware that
many of her players took AFAM classes over the years. She also knew that Jan Boxill (for whom
she has great respect)'®” had a strong working relationship with Crowder, and assumed that their
relationship led to the high enrollment by women’s basketball players. She was unaware, however,

141 The statement released to ESPN said that the players attended class and did their own academic work. It
also said: “We also want to make it clear that Coach Williams and his staff operated with the highest level of
ethics and integrity within their respective roles.” Steve Delsohn, UNC’s McCants: Just show up, play’, ESPN
(Jun. 6, 2014), http://espn.go.com/espn/otl/story/_/id/11036924/former-north-carolina-basketball-stat-
rashad-mccants-says-took-sham-classes.

142 Hatchell is not alone in that assessment of Boxill. Numerous interviewees told us of their admiration for
Boxill and how much Boxill has given of herself to the University and to the women’s basketball team.
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that these enrollments were in “paper classes” that required no actual class attendance. She believed
that they required attendance, just like any other regular class.'"” She was also unaware that these
classes were completely managed by an office administrator.'** According to Hatchell, she had relied
on Boxill to coordinate these classes, and Boxill never let on about their irregularities.

e. Baseball Personnel

The baseball coaches similarly professed little knowledge about the AFAM paper classes,
although two baseball players told us that the paper classes were common knowledge among their
teammates. Head Baseball Coach Mike Fox explained that he had no knowledge of the paper
classes or any other course that was designed to keep student-athletes eligible. Fox knew that
Chapel Hill offered independent studies, but he discouraged his players from taking them, preferring
that his players physically attend class. Fox stated, and his assistant coaches and former players
confirmed, that he places an emphasis on academics and would bench his athletes if he learned that
they were not attending class. Assistant Baseball Coach Scott Forbes explained that the team has a
strict class attendance policy, and it is well known in the baseball program that if you do not go to
class, you do not play. Forbes claimed that he was generally aware of what classes his players were
taking, although he did not recall any student-athletes taking AFAM courses.

f. Women’s Soccer Personnel

Women’s Soccer Coach Anson Dorrance was not aware of the AFAM paper classes, but
would not necessarily have had concerns if his players were taking an AFAM independent study
paper class. In fact, he worked closely with Blanton to arrange for his athletes to take online or
independent studies courses that accommodated their schedules. He explained, for example, that he
has athletes who play and travel with the national teams, and thus tries to get them in as many online
courses or independent studies as are allowed under Chapel Hill’s policies.'*

4. The AFAM Faculty

The Martin Report found no evidence that the other AFAM faculty members were involved
with Crowder and Nyang’oro and their irregular class scheme. To a person, the AFAM professors
echoed that finding in their interviews with us. While they admitted — in varying degrees — to seeing
red flags over the years and sensing that Crowder was using unorthodox practices, they all claimed
to have been surprised when they read the initial news reports about the paper classes.

143 Hatchell certainly acknowledged knowing of instances when players took independent studies, such as
summer courses when her players did research papers and during semesters with overseas travel when the
players would work on a project for credit. However, she did not realize they were routinely taking AFAM
classes with an independent study format.

144 In fact, Hatchell had believed that Crowder was a member of the AFAM faculty.

145 Dorrance also acknowledged that he talked to recruits about taking independent studies and lamented that
Chapel Hill’s limits on independent studies prevent him from recruiting players with the promise that they
can take all independent studies and online courses. Dorrance explained that this places him at a recruiting
disadvantage, as many of Chapel Hill’s peer schools have more flexible policies that allow their athletes to

spend more time away from campus on national teams but still remain institutionally and NCAA eligible.
Exhibit 42.
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We tested that finding through aggressive interviews of all AFAM faculty and through a
review of their emails.'* While they may not have been fully briefed into the details of the scheme —
and some may have consciously avoided getting such a briefing — we found that several of the
AFAM faculty had a clear understanding that Crowder was running some kind of “a shadow
department” (as Nyang’oro referred to it) that made exceptional accommodations for students, and
particulatly for student-athletes. We did not find evidence that any actually signed on as active
collaborators with Crowder and Nyang’oro, but there were several who at least tacitly accepted the
existence of these classes.'”” Of that number, several arguably took specific steps to facilitate
Crowder’s efforts, even if they were not fully aware of all dimensions of the irregular classes.

We will now recount our interviews and observations regarding those faculty members who
were best-positioned to know about the paper classes.

a. Tim McMillan

The faculty member who had the clearest opportunity to learn about these classes was Tim
McMillan, a Senior Lecturer who did his graduate studies at Chapel Hill and has since then spent the
bulk of his career in the Department. Crowder and McMillan had known each other since his time
as a graduate student, and they were very close. They each considered the other to be their strongest
ally in the Department. As McMillan recalled, Crowder helped proofread his dissertation as a
graduate student and later became McMillan’s biggest advocate, playing an instrumental role in
McMillan being rehired after a period away from Chapel Hill and in his becoming a permanent
lecturer. As Nyang’oro explained to us, McMillan was so close to Crowder that he never would
have done anything to stand in her way.

McMillan insisted that he did not know the full extent of the irregular classes, but he did
acknowledge seeing numerous red flags that could have — and should have — put him on notice that
something highly irregular was going on. Among those red flags were the following:

° McMillan knew that Crowder had a practice of adding students to lecture
classes after enrollment had closed, much to the consternation of the AFAM
faculty, who had to teach ever growing numbers of students.

o McMillan learned that Dean Owen had chastised Nyang’oro and Crowder for
having too many AFAM independent studies and that the numbers of such
classes decreased immediately thereafter.

146 Our interviews and email review focused on those faculty who were members of the AFAM Department
when Nyang’oro and Crowder were a part of the staff.

147 Nyang’oro maintained that the faculty generally knew that something irregular was going on, but that no
one wanted to look into it. As several faculty members explained, this reluctance to inquite or object was
based in part on their fear of retaliation. They were all very conscious that Nyang’oro was a chairman who
brooked no criticism and that Crowder had amassed substantial power over the years, which she would
readily use to make their lives difficult. As such, it is understandable why they would have ducked an
opportunity to cross swords with either of them over this issue.
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. As the AFAM Department’s summer school administrator in 2011, McMillan
approved Nyang’oro’s request to teach AFAM 280, the Blacks in North
Carolina class that ended up being the final irregular AFAM class. McMillan
thought it strange that Nyang’oro, an African Studies expert, would want to
teach a course about African-American studies. He decided not to object or
ask questions, given Nyang’oro’s authority as chairman of the Department.

In addition to his knowledge of red flags that should have put McMillan on alert, we also
found several instances where he agreed to take steps that helped Crowder administer the classes.
For example, Crowder often asked McMillan for suggestions for paper topics, and he always
provided ideas without asking why the office administrator would be performing that faculty
function."®

McMillan also gave Crowder an occasional hand in grading the papers from her irregular
classes. McMillan acknowledged there were times when he would be sitting in Crowder’s office and
she would hand him a paper and ask him to “eyeball” it and tell her what grade it deserved.
McMillan would do as requested,m once again without questioning why an office administrator
would be deciding on grades.

Finally, there were times when Crowder created paper classes and listed McMillan as the
professor. For at least seven of these classes, Crowder had McMillan sign the grade sheet. When we
asked McMillan why he had signed a grade sheet for a class he did not teach, he said that he had
been thinking about that question but could not answer it. “I don’t know why [my signature] is
there, but it is there,” he said.

Given his closeness with Crowder, the numerous red flags he saw and the above-listed
instances when Crowder enlisted his assistance, we have to conclude that McMillan effectively knew
what was happening, even if he was careful not to learn all of the details.

b. Alphonse Mutima

Another AFAM faculty member who appeared to have some knowledge of the paper classes
was Alphonse Mutima, a lecturer who taught the Department’s Swahili courses. Unlike McMillan,
Mutima did not have a good relationship with Debby Crowder. In fact, they argued quite
frequently. More often than not, the argument started with Crowder objecting to a low grade that
Mutima gave to a student. Crowder routinely pushed back when Mutima issued a low grade, and

148 A May 2007 email exchange between Crowder and McMillan illustrates McMillan’s willingness to assist
Crowder without asking questions. Crowder wrote to McMillan that she had “three of mine, some of the
worst of the worst, registered in 395 this term” and that when she asked Nyang’oro for an assignment for
them, she just received a “blank stare.” Crowder then wrote, “Can you help me?” McMillan responded by
providing Crowder with a paper assignment that, he said, “should be do-able, instructive, and not too taxing.”
Exhibit 43.

149 Crowder confirmed that she had McMillan grade the occasional paper from her paper classes.
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particularly when the student was a student-athlete.”™ On other occasions, Mutima would be the

one to object, complaining that students whom Crowder had enrolled in his class were not attending
his lectures or completing their assignments.

Many of Mutima’s complaints related to student-athletes. As described above, the ASPSA
counselors routinely steered their athletes to Swahili on the theory that Swahili was the easiest
language on campus. Mutima was constantly frustrated with the apathetic and often disrespectful
approach that some student-athletes took toward him and his class, and he blamed Crowder for
placing them in his class.

Mutima’s frustration was not without cause. At one point, the behavior of student-athletes
in his Swahili 3 course was so unruly that the ASPSA tutor, Susy Dirr, wrote about it in an email to
her supervisors.151 In a letter attached to her email, Dirr wrote, “Their behavior is so rude and
juvenile that from across the room I was trying to get them to shut up.”"* Later in the letter, Dirr
noted that one student-athlete had learned so little in his two-plus semesters of Mutima’s Swabhili
instruction that he could not even say the word “hello” in Swahili. In Mutima’s defense, Dirr
explained that “[a]ll Mutima is asking for is a little respect. These kids owe [Mutima] for even being
put in a level 3 Swahili course, but I have the feeling that he will flunk them right out of there if they
can’t do the minimum amount of work necessary.”'”

It was clear to us that Mutima was philosophically opposed to Crowder’s effort to weaken
academic rigor in the AFAM Department and understandably found himself between a rock and a
hard place with Crowder pushing these under-prepared student-athletes into his Swabhili classes.
Nonetheless, our investigation found that Professor Mutima had a general knowledge about the
irregular courses, failed to raise any questions about them with the administration™™ and even
grudgingly took advantage of them in certain instances. The following will explain that finding.

Like many colleges and universities across the country, Chapel Hill required that all
undergraduate students satisfy a foreign language requirement to graduate. To satisfy that
requirement, a student needs to take and pass three semesters of his or her chosen foreign language.
Many students — and student-athletes in particular — were steered toward taking Swahili for their
language requirement out of the belief that it was easier to learn than other languages.”” The sole

150 Crowder recalled that on at least one occasion she told Mutima that if he gave a certain student-athlete a
low grade, the student-athlete would not be eligible. On another occasion, she sent him an email with the
subject line, “I need to talk to you about your student.” In the email, Crowder wrote, “Please talk to me
before you do anything drastic regarding your student. There are complicating factors.” When we spoke
with her, Crowder could not recall the “complicating factors.” Exhibit 44.

151 Exhibit 45.
152 [
153 [

154 As mentioned above in footnote 142, AFAM faculty members were understandably concerned that
Nyang’oro and/or Crowder would retaliate against them for raising concerns about theit paper classes.

155 Coach Davis was particularly frustrated that his athletes, many of whom had studied Spanish in high
school, were being steered toward Swahili. He and other members of his staff explained that they objected to
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Swahili professor was Mutima, and he taught all three levels of Swahili — SWAH 401, 402" and 403.
In SWAH 403, it was expected that the student would write a term paper in the Swahili language.

As explained above (se¢ Section IV.B.5), Crowder set up a paper class version of Swahili 403
for students — and typically student-athletes — who were believed incapable of succeeding in the
regular SWAH 403 course. Those students were instead allowed to work through Crowder — @ /a
the typical paper class — and earn SWAH 403 credit for writing a paper. Unlike the written
assignment required in Mutima’s lecture version of SWAH 403, the papers written by Crowdet’s
paper class students could be written entirely in English.

Crowder instituted this paper class apparently without Mutima’s involvement or knowledge.
Eventually, however, Mutima got wise to it as he kept noticing that students who had been in
SWAH 401 and 402 were mysteriously missing from the last class, which was required for
graduation.

ASPSA tutor Whitney Read tutored many football players in Swahili and confirmed that
Mutima came to know about these SWAH 403 paper classes. In addition, she said, he started taking
advantage of them by occasionally referring the behavior problems among these student-athletes to
those paper classes to prevent disruption of his regular lecture class.”” Faced with the choice of
having a disruptive student-athlete in his class or off-loading the behavior problem to Crowdet’s
paper class, Read said, Mutima occasionally opted for the latter.

Read’s account on this point finds support in the tutoring feedback forms and emails she
submitted to counselors Bridger and Lee about her players and their classes. On at least two
occasions, she described Mutima making specific requests for paper class placement.”™ Tt is also

this practice, and were told by Mercer and Reynolds that university-level Spanish was simply too difficult for
many student-athletes.

156 Mutima would also offer a combination Swahili 401 and 402 course each summer. That six-credit course,
Swahili 112, met neatly every day during a summer session. Students who successfully completed it would
normally enroll in Swahili 403 the following fall semester.

157 Read stated that Mutima cared very much for his class and was upset and frustrated that students would
not work to be successful in his regular class. He also was very disappointed when students, including
student-athletes, disrupted or misbehaved in his class.

158 On one such form, she wrote:

Bwana Mutima talked to me after class and told me [REDACTED] got a
very low score on his test from Friday (we are getting them back
tomorrow). He said [REDACTED] got like 10 out of 100. He is
concerned because he does not want to put [REDACTED] in a regular
Swahili 3 class. Exhibit 406.

On another occasion, Read wrote to Bridger and stated:

Bwana Mutima wants [REDACTED], [REDACTED)], and [REDACTED)]
to definitely be in an independent study (paper class) for SWAH 403 in the
fall. [REDACTED] and [REDACTED] also might fall into this category.
He is all right with [REDACTED] being in a regular class with regular

79



CADWALADER

corroborated by Crowder, who recalls that on at least one occasion Mutima told her that certain
student-athletes could not be in his Swahili 403 course and had to be placed in a paper class.

Given the strength of this evidence and the understandable nature of his actions, we
expected that Professor Mutima would acknowledge the accuracy of tutor Read’s account. He did
not do so. Instead, he flatly denied knowing about the SWAH 403 paper class and rejected her
suggestion that he had ever referred students to the paper classes. He explained that it was
impossible that he ever talked to Read about student placement in the SWAH 403 paper classes, as
he would never discuss a student’s grades or progress with a tutor.

We asked Mutima if he could provide any evidence to contradict Read’s contemporaneous
emails and reports about him referring students to the Swahili 403 paper course and he was unable
to do so. Nor was he able to proffer a likely reason as to why Read or Crowder would have made
such statements if they were not true. His only speculation was that there was a desire to sabotage
him because he refused to give student-athletes inflated grades. While that motivation could
conceivably apply to Crowder, who was often angry about the low grades he gave to student-
athletes, it does not apply to Read, who had no history of objecting to his grades and actually
sympathized with his plight of trying to teach a class with unruly athletes.

c. Funice Sahle

Eunice Sahle, the current chair of the AFAM Department, also knew about Crowder’s
irregular class operation to some extent, but her actions suggest that she likely had less direct
knowledge than McMillan and Mutima. Professor Sahle’s knowledge came about because of
Crowder’s practice of placing students on the roll of a professor’s lecture class. Those students
would never attend the professor’s class and instead would receive credit for the class by submitting
a paper to Crowder at the end of the semester. We found several instances where Crowder placed
students in a Sahle lecture class, and the students took the class as a paper class.

According to Crowder, Professor Sahle was aware that she was adding paper class students
and “agreed that a few students could get away with not showing up and doing a paper at the end
[of the semester].”™ Crowder’s recollection is corroborated by an email in which she tells Wayne
Walden that one of his players can take a Sahle lecture class without having to attend. In that email,
she proposes AFRI 116, Sahle’s class, and says “I have already spoken to the professor [Sahle] and
she is aware he [the student-athlete]| can not [sic] come because of the time and she will just give him
an independent assignment. We can get by with 1 or 2 of those.”'” Crowder’s recollection is
further supported by Nyang’oro’s recollection that Sahle complained to him about Crowdet’s
placement of students on her class rolls but apparently never took any action to prevent the practice.

Professor Sahle denied knowing about the paper classes and claimed that Crowder and
Nyang’oro never told her that the added students were getting course credit without attending her

students, but he could always change his mind. Therefore, be prepared for
the possibility all six might have to be in independent study. Exhibit 47.

159 Crowder also asserted that Sahle would provide her with signed, blank grade change forms for the add-on
students in Sahle’s classes that Crowder could use when they submitted their papers.

160 See Exhibit 48.
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classes. In fact, she told a story to illustrate her opposition to such classes. In the fall of 2007, she
was designated as the instructor-of-record for a class, AFRI 416, which she did not know about.
She first heard about the class when students started contacting her late in the semester and asking
for their class assignments. When she confronted Crowder about the class, Crowder simply
explained that she had created the class because the enrolled students needed the course to graduate
with a minor in social justice. Sahle responded by trying to convert the course back into a regular
class, meeting with the students and requiring them to do written assignments and take an exam.
The students had been expecting a Crowder paper class, and were upset with Sahle for imposing
these regular requirements.'"'

While there are questions about this story, it echoes points about Sahle that we know from
other sources — that she was not a proponent of irregular classes and that she probably was not
completely aware of the wholesale paper class system. It does appear likely, however, that she knew
that Crowder was adding students to class rolls and that those students were allowed to complete
the course with a paper and without having to satisfy the regular requirements of a lecture class.

d. Other AFAM Faculty Members

The other AFAM faculty members voiced complaints about how the AFAM Department
was run under Nyang’oro and Crowder, but they claimed to have had little awareness of the irregular
courses. We tested those claims in our interviews, but found no evidence to the contrary. While
they may have seen red flags, we have found nothing to suggest that any of the other faculty had a
clear understanding of Crowder’s paper class scheme.

5. University Faculty Outside of AFAM

We also examined the level of knowledge about the paper classes among the faculty outside
the AFAM Department. It was widely known among the faculty that the AFAM Department
offered some of the easiest classes on campus. In fact, a number of them acknowledged that they
would occasionally recommend AFAM classes to students looking for a less rigorous course.'” We

161 We have found no corroboration for this story. There is some reason to question the claim that Sahle met
with students and gave them an exam, given that at least a few of the enrolled students were not even in
Chapel Hill for the semester. Sahle offered no explanation when confronted with this fact, stating that she
could not explain how a student who was not on campus could have met with her and taken an exam.

162 Todd Austell, a Research Assistant Professor in the Department of Chemistry and a faculty Academic
Advisor for the Sciences, explained that he would advise science majors to take what he understood to be
less-rigorous courses, such as those in the AFAM or Communications Departments, during semesters when
they were taking particularly challenging and time-consuming science courses in order to balance difficult
course schedules. While Austell did not know about the paper classes, he knew that the courses within that
Department were less rigorous. Similatly, Fred Clark, a recently deceased Professor Emeritus in the
Department of Romance Languages & Literatures and a former faculty Academic Advisor, also advised
students to take courses in the AFAM Department because he knew that the Department was known for
being both very student-oriented and willing to help students. Unlike Austell, Clark had some awareness of
the nature of the paper classes, as he understood that the courses required the students to complete a single
assignment — one long paper. Like many of the faculty members we interviewed, Clark maintained that he
did not question the nature of the AFAM courses because professors do not question other professors’
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found nothing to suggest, however, that there was any general understanding among the non-AFAM
faculty about how the AFAM paper classes worked. While it is possible — and quite likely, given the
number of students who took these classes — that some number of individual faculty members knew
about the workings of the classes through general word-of-mouth on campus, we did not identify
any (beyond Jan Boxill) in the limited number of faculty interviews we conducted.

Beyond word-of-mouth, the University has established mechanisms in place which are
designed to ensure that the faculty is kept apprised of the Athletics Department’s level of adherence
to the University’s academic standards and expectations. Those mechanisms are the Faculty

Athletics Committee (FAC) and the Faculty Athletics Representative (FAR). This section will
examine whether and to what extent the FAC or the FAR learned about these irregular classes.

a. The Faculty Athletics Committee

The FAC is a body of nine faculty members elected by the faculty. According to Section 4-
7(b) of the Faculty Code, “[tlhe committee is concerned with informing the faculty and advising the
chancellor on any aspect of athletics, including, but not limited to, the academic experience of
varsity athletes, athletic opportunities for members of the University community, and the general
conduct and operation of the University’s athletic program.”'®

There were two occasions when the FAC may have discussed the topic of student-athletes in
the irregular AFAM classes. The first occasion was in 2002 when the frequency of student-athlete
enrollments in independent studies across the campus became an issue after an ESPN “Outside the
Lines” program featured a segment that criticized Duke for allowing student-athletes to cluster in
certain classes and majors and encouraging basketball players to enroll in less-challenging courses of
study. After a local news program noted that student-athletes at Chapel Hill were similarly clustered
— with three AFAM majors and four Communications majors on the basketball team that year'* —
Senior Associate Athletics Director John Blanchard decided to review student-athlete clustering in
particular majors and courses.

At the FAC’s April 2002 meeting, Blanchard and FAC member Jim Murphy presented data
that the ASPSA academic counselors had compiled.'” That data showed that there were 40 student-
athlete enrollments in seven different independent studies courses across the campus during the
2000-2001 academic year.'® According to the meeting minutes, the FAC reviewed the data and
concluded that it “did not feel that the level of independent study registrations by student-athletes
reflects abuse of the opportunity.”'®” Although the Committee noticed that an AFAM class, AFAM

courses. Clark believed, like many others, that so long as a department was offering a course, it was a
legitimate course.

163 U, OF N.C. AT CHAPEL HILL, THE FACULTY CODE OF UNIVERSITY GOVERNMENT § 4-
7(b) (Jul. 20006), available at http:/ /www.unc.edu/faculty/faccoun/code/code2006.pdf.

164 See ESPN  Dissin’ Duke  Basketball ~ Owver  Degree  Program, WRAL.COM, Mar. 8, 2002,
http://www.wral.com/news/local/story/101227/.

165 Exhibit 49.
166 [
167 .
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190, AFAM Independent Studies, was one of two courses that accounted for the majority of
student-athlete independent study enrollments, it “did not find any cause for concern in this
situation.”"®

It would be more accurate to say, however, that the FAC did not #7y # find any cause for
concern. As explained in the report submitted by Blanchard and Murphy, “No examination of the
syllabus of any of these [independent study] courses was made since they are approved by the faculty
in the respective departments.”'” This assumption — that a course is academically legitimate based
upon the mere fact that it was offered by a department — prevented further scrutiny by the FAC in
2002 and served as the justification for much of the reticence to scrutinize the paper courses in the
AFAM Department for so many years thereafter.

The other obstacle to FAC scrutiny was the data presented by Blanchard and Murphy. Our
review of Registrar records demonstrates that the FAC received only partial data and therefore an
incomplete snapshot of student-athlete enrollments in independent studies. Rather than a total of
40 student-athletes in seven different independent studies classes across the campus in 2002, we
found that there were 15 different independent studies classes iz the AFEANM Department alone that year
with an enrollment of 52 student-athletes. Had the accurate data been presented, it is much more
likely that the FAC would have identified the AFAM Department as a particular problem that
warranted more scrutiny. The inaccurate data obscured what otherwise would have been a red flag
that may have exposed and brought the irregular AFAM classes to an end in 2002, nine years before
they ultimately were.'”

In late 2006 and early 2007, the FAC renewed their discussion of independent studies,
prompted by revelations of a scandal at Auburn University. In July 2006, The New York Times ran an
article, “For Some Auburn Athletes, Courses With No Classes,” which recounted how a faculty
member in Auburn’s Sociology Department offered hundreds of “directed readings,” which
required no class attendance and “helped athletes in several sports improve their grade-point
averages and preserve their athletic eligibility.”'”" TImmediately after this article was published, FAC
member Lissa Broome circulated it to Faculty Athletics Representative Jack Evans and the other
FAC members.'”

168 T
169 T4, at x004359.

170 We know about the substance of this meeting from review of the meeting’s minutes and Blanchard’s
report on independent studies, as well as from our conversations with Blanchard. We also spoke with five
FAC members who attended that meeting, but none of them had a clear recollection of the independent
study discussion.

11 Pete Thamel, For Some Athletes, Courses With No Classes, N.Y. TIMES, Jul. 13, 20006,
http://www.nytimes.com/2006/07/13/spotts/13cnd-auburn.html?pagewanted=print&_r=0.

172 Exhibit 50.
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This triggered an email discussion among the FAC members. Jack Evans wrote an email to
the FAC listserv emphasizing the need for the FAC to look for similar problems at Chapel Hill.'”
In addition, Evans commented that the FAC “should inquire about whether the University has any
courses that are single-assignment courses (eg., read one book and write one paper)” — a clear
reference to the paper class type of scenario. Broome emailed in agreement that “faculty groups
need to have access to appropriate data to monitor the bona fides of the course of study of student-
athletes” and suggesting that the FAC discuss what additional information they should be
reviewing.'* Evans replied to everyone, proposing that they invite ASPSA Director Robert Mercer
to an FAC meeting “for his perspective on the types of courses for which our student-athletes are
registering.”' "

Mercer then appeared at an FAC meeting on November 7, 2006 to discuss student-athletes’
use of independent studies. The minutes from that meeting read as follows:'”

The committee has previously reviewed data regarding majors and
will review an updated version of such data at a future meeting. A
general discussion followed regarding the use of independent study
and on-line courses. The committee has conducted a review of
student-athletes [sic|] registrations in independent study courses and
has an interest in receiving current information in this regard. Mr.
Gallo will prepare additional information on these topics for
consideration by the committee.

Subsequently, at the January 2007 FAC meeting, John Blanchard, Dick Baddour, Executive
Associate Athletics Director Larry Gallo, and Mercer were present for a discussion of student-
athlete majors. According to the meeting minutes, the FAC reviewed data provided by the Athletics
Department and determined that there were four majors that were particularly prevalent among
student-athletes: AFAM, Communications, Exercise and Sport Science, and Management and
Society.'” According to the minutes, “the discussion then shifted from majors to individual classes

173 Evans’ email reads as follows:

And while my reaction to the [Auburn]| story is that the facts suggest serious
questions about academic integrity, I think there's a bit of a silver lining in
the fact that the issue was addressed at the institution through faculty
processes.... The cautionary note for us, I think, is that we should do two
things under the heading of 'constant vigilance'. One is that we should
continue to track where our student-athletes major, relative to where non-
athlete students major, and we should be tracking courses taken by student-
athletes. The second is that we should inquire about whether the University
has any courses that are single-assignment courses (¢.g., read one book and
write one paper). Exhibit 51.

174 Exhibit 51.
175 14

176 Exhibit 52.
177 Exhibit 53.
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and the question of whether any concentrations of student-athletes tend to occur.””® The minutes
reflect the FAC’s sentiment that “no sense exists of a current problem,” but notes that Mercer will
track registrations in independent study and on-line courses.'” The minutes do not reflect whether
there was or was not any discussion of “single assignment courses,” as Evans suggested, or any
discussion of the “bona fides” of courses, as Broome suggested.'”

Governor Martin’s team examined this meeting during their investigation. They interviewed
Blanchard, Mercer and Baddour in an attempt to fill in the gaps in the minutes and to determine
what, if any, discussion was had about the irregular AFAM classes in the 2006-2007 FAC meetings.
Based on their interviews and a review of the FAC minutes, they concluded in their report that the
Athletics and ASPSA administrators had “raised a general question to the FAC regarding the
propriety of lecture courses that were being taught in an independent study format.”™®" They further
concluded that when this issue was raised, the FAC responded that “instructors have wide latitude in
how they teach approved course content,” Id., and “that it was incumbent upon each instructor of
record to determine how to teach his/her own course and that it was therefore unnecessaty for
ASPSA personnel to question the instructional methods used.”"® In sum, the Martin Report found
that the Athletics and ASPSA administrators had tried to raise their general concerns about the
academic integrity of certain AFAM classes and that the faculty on the FAC had told them to mind
their own business.

These findings were immediately challenged by the members of the 2006-2007 FAC, none of
whom had been interviewed by the Martin investigators. ILloyd Kramer and seven other FAC
members issued a statement definitively stating that “[tlhe Martin Report on ‘Academic Anomalies’
mischaracterizes the actions of the Faculty Athletics Committee (FAC). The abuses that the Report
rightly condemns were not condoned by the FAC, and the principle of academic freedom was not
used to justify academic misconduct.”*®’

This direct contradiction caused skeptics to question whether the account from the Athletics
and ASPSA personnel was simply an attempt to absolve the Athletics Department of responsibility
for sending their players to classes that were as irregular as those that got Auburn in trouble. It also
caused the Martin team to ultimately to publish a clarification that acknowledged the faculty’s
account of the meetings and assured them that the team had “no intent to imply that the FAC or its
members were aware of the now-known issues prior to initial reports of academic anomalies
discovered in the Department of African and Afro-American Studies.” The Clarification then went

178 I

179 14

180 [

181 MARTIN REPORT, s#pra note 41, at 53.
182 MARTIN REPORT, s#pra note 41, at 9.

183 L LOYD KRAMER, STATEMENT OF THE CHARACTERIZATION OF THE ACTIONS OF THE FACULTY
ATHLETICS COMMITTEE IN THE MARTIN REPORT (Feb. 8, 2013), available at http:/ /faccoun.unc.edu/faculty-
council/meeting-materials-past-years/meeting-matetials-2012-13/ february-8-2013 / #heading-4.
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on to predict that “what was said [in the 2007 FAC meeting], or not, when, and by whom will not be
determined with certainty.”"**

Given the importance of this factual issue to the question of faculty knowledge and the level
of controversy that ensued after the Martin team issued its findings, we made it a priority to learn as
much as we could about that meeting.

We interviewed all three Athletics participants, and they gave fairly consistent accounts.
Blanchard stated that he raised the issue of the AFAM classes at the end of a discussion about
student-athlete clustering. He told the FAC that there was a professor in the AFAM Department
who advertises courses as though they are regular lecture classes but teaches them as independent
studies.'”  Blanchard recalls the FAC members responding firmly that the teaching method
employed by a professor is a matter of his or her academic freedom and that he and his Athletics
Department colleagues should not question a professor’s choice of teaching method. Blanchard said
that he was struck by the harshness of the response, and interpreted it as signaling the end of the
conversation.

Mercer had a similar recollection. He explained that he was the one who initially became
aware that the AFAM Department was offering regular lecture courses as independent studies. He
brought the issue to Blanchard’s attention, and they in turn decided to report it to the FAC.
According to Mercer’s memory of the ensuing meeting, Blanchard led the discussion and explained
that they were seeing student-athletes enrolling in what were listed as traditional lecture courses, but
taking them as independent studies. Like Blanchard, he recalled being told by the FAC members
(neither he nor Blanchard could remember any specific individual) that the faculty were in charge of
their classrooms and could decide how to teach their courses.

Dick Baddour largely supports the account given by Blanchard and Mercer. According to
Baddour, Blanchard and Mercer approached him sometime after the Auburn revelations and said
they wanted to alert the FAC that the AFAM Department was teaching certain classes as
independent studies, even though they were listed as lecture courses. Baddour recalled that they
discussed the issue at the FAC meeting, but does not remember much about the specific
conversation other than the consensus response from the FAC members that faculty are in charge
of their classroom and have the authority to design their classes as they see fit.

After getting the account from the Athletics and ASPSA personnel, we interviewed the FAC
members, and they were unanimous in their rejection of that account. We spoke with eight of the
nine FAC members present at the January 2007 meeting. To a person, they claimed no recollection
of any discussions specifically about irregular classes in the AFAM Department.'” To their

184 MARTIN CLARIFICATION, s#pra note 47, at 1.

185 Blanchard stated that he did not discuss any more specific details of the courses — such as Crowder’s
grading or the use of grade changes — because he was unaware of them.

186 Sociology Professor Kathleen Harris, for example, recalled some general discussion of independent study
as a mode of instruction and the professor’s prerogative to structure it how he or she likes. She also recalls a
reference to concerns that might arise if too many student-athletes are enrolled in independent studies with
one professor. She does not recall any discussion beyond those points, but is certain that the FAC did not
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recollection, any discussion of independent studies remained very general and was not specific to the
AFAM Department. To the extent that the AFAM Department might have been mentioned, there
was certainly no reference to the irregular practice of teaching lecture-designated courses for
student-athletes in an independent study format. Had they heard such a thing, they contend, they
definitely would have taken further action back then, and would have a recollection of it today.

Like Governor Martin’s investigative team, we have been unable to identify any evidence
that definitively proves which account is the truth. The meeting minutes are vague, the participants
give conflicting accounts, and we have found no subsequent emails or other documents that record
what was discussed at the meetings. With no direct evidence to tell us what transpired, we have to
instead analyze the available circumstantial evidence that may suggest which account is more
plausible.

The key question in our analysis is whether the Athletics and ASPSA administrators clearly
put the FAC members on notice about the irregularity of the AFAM classes that their student-
athletes were taking. The circumstantial evidence indicates that they did not.

There are two possible explanations for that failure. The first would be the skeptic’s view
that the Athletics and ASPSA personnel brought this issue to the FAC’s attention only to get cover
for the Athletics program in the event that the paper classes became an issue. Under that theory,
they would have been intentionally vague in their disclosure to the FAC, as they were more
interested in simply creating a record of having raised the issue before the FAC than they were in
truly sensitizing the FAC members to the problems with these classes that their players were taking
in large numbers.

There are several circumstances that might suggest such an agenda on their part. First, the
timing of their disclosure to the FAC raises a question. They did not spontaneously raise their
concern as soon as they discovered that mis-designated lecture classes were being taught as
independent studies. Rather, they only went to the FAC after they saw that similar classes had
gotten Auburn in hot water. In fact, our investigation has revealed that Mercer knew about the mis-
designated AFAM lecture classes as of July 2006, yet never raised the issue with the faculty until
after the Auburn scandal broke. At the very least, this timing suggests that their concern was less
about the integrity of the academic curriculum and more about a fear of ending up like their
counterparts in Auburn.

Second, it bears mentioning that Mercer previously gave the FAC partial data in their 2002
meeting, which gave the FAC a false sense of comfort about the student-athletes’ use of
independent studies and likely caused the FAC’s inaction at that time. We have no reason to believe
that there was any intent to deceive the FAC, but the incompleteness of the data presented in the
2002 meeting makes one wonder whether there was sufficient interest in telling the full story,

receive a more detailed description of the AFAM paper classes. Another FAC member, English Professor
George Lensing, recalled discussion about the large number of student-athletes enrolled in independent
studies, but he could not recall if there was any discussion of the AFAM Department or of irregular
independent studies. Jack Evans had no memory of anyone discussing the AFAM Department’s paper
classes — as now understood — but he did recall that the FAC discussed who had the responsibility of
determining whether a course was sufficiently rigorous.
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especially where that full story may not reflect well on the Athletics program and the practice of
placing student-athletes in paper classes.

Lastly, it is worth remembering that the FAC tasked the Athletics administrators — and
Mercer specifically — with “track[ing] registrations in independent study and on-line courses” as an
output of their discussion at the 2007 meeting.'”’ Mercer conceded in our interview that he never
acted on that tasking and completely let it drop. That is a telling fact, and it lends support to the
suspicion that the Athletics and ASPSA personnel were more interested in creating a record of
advising the FAC about these classes than in following up and addressing the issue.

While one could make the argument — and many supporters of the faculty’s version of
events have made it — that the Athletics and ASPSA personnel approached the 2007 FAC meeting
with just such an agenda in mind, we do not find that that necessarily happened. Nor do we need to
make that finding in order to conclude that they failed to put the FAC on notice about the AFAM
paper classes.

The dispute over the FAC meeting revolves around whether the Athletics and ASPSA
personnel told the FAC specifically that an AFAM professor was treating lecture-designated classes

as independent studies. Blanchard and company claim that they did; the faculty members on the
FAC claim that they did not.

Importantly, nobody on either side has suggested that they told the FAC about the more
egregious irregularities of the AFAM paper classes — namely, that no faculty member was involved
and that the classes were managed and graded by an office administrator. If you take Blanchard,
Mercer and Baddour at their word, they could not possibly have conveyed that information because
they did not know about those aspects of the paper class system at the time. Therefore, the most
they conveyed was that an AFAM professor had decided to teach lecture-designated courses as
independent studies, which, in and of itself, is more of a technical violation of course-labeling
protocols. For all the FAC knew, the professor running these mis-labeled independent studies was
doing everything the right way — working closely with the students, monitoring the students’ work
and providing them with valuable feedback and guidance along the way. Without a more complete
picture about the absence of these standard instructional elements, it is understandable how the
FAC would have failed to appreciate the full gravity of the situation.

In light of the above, we believe the weight of the circumstantial evidence supports the
FAC’s position that they were not put on notice about the paper classes, that “[t|he abuses that the
[Martin] Report rightly condemns were not condoned by the FAC, and [that] the principle of
academic freedom was not used to justify academic misconduct.”***

187 Exhibit 53.

188 Once we find that the FAC was not fully apprised about the irregular AFAM classes, it becomes somewhat
academic whether the FAC did or did not invoke the principle of academic freedom during the 2007 meeting,
For purposes of completeness, however, we do find that the Athletics personnel may be completely accurate
in contending that that principle was invoked. We find it quite plausible that a faculty group — this FAC or
any other faculty group — might respond to questions about the substance or format of a class by pointing out
that professors are given, and should be given, substantial latitude to decide how to teach their classes. That
is, in fact, the case across most campuses in the United States, and it was particularly the case at Chapel Hill in
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b. The Faculty Athletics Representative

The second mechanism by which the faculty monitors athletics is through the Faculty
Athletics Representative (“FFAR”). Under NCAA legislation, each member school is required to
designate a faculty member as the FAR to “represent the institution and its faculty in the
institution’s relationship with the NCAA and its conference(s), if any.”" At Chapel Hill, Jack
Evans, a professor and former dean of the Kenan-Flagler School of Business, served as FAR from
1995-2010.

As FAR, Evans served as an ex-gfficio member of the Faculty Athletics Committee and was
responsible for preparing minutes of the Committee’s meetings. As such, Evans attended all FAC
meetings, including both the 2002 and 2006 meetings at which independent studies were discussed.

Beyond those meetings, there is no evidence that Evans was ever alerted to concerns about
the academic integrity of AFAM classes and failed to take action. If anything, the email record
suggests that he would have acted on such concerns if he had heard them. As explained above, it
was Evans who reacted to the 2006 Auburn story by suggesting that Chapel Hill should take a look
at itself. In an email to the FAC, Evans urges it to do the following: "

two things under the heading of ‘constant vigilance.” One is that we
should continue to track where our student-athletes major, relative to
where non-athlete students major, and we should be tracking courses
taken by student-athletes. The second is that we should inquire
about whether the University has any courses that are single-
assignment courses (e.g., read one book and write one paper).

This email and the rest of the record suggest that it is unlikely Evans had and failed to act on
knowledge about the paper classes."”!

2006. Many of our faculty witnesses cited academic independence and professorial prerogative as critical to
the functioning of an elite university, even while recognizing that this autonomy may have been exploited by
Nyang’oro and Crowder when they were running their “shadow department.” As such, we find it quite
plausible that the FAC may have made that point when the Athletics administrators raised a concern about
classes offered by the faculty.

It is an altogether different question, however, whether the FAC invoked the principle of academic
freedom specifically to shield academic misconduct from scrutiny. That question is not before us, as we have
no evidence that the FAC was made sufficiently aware of any academic misconduct during the conversations
in the 2007 meeting.

189 NCAA Const. art. 4, § 02.2, available at http:/ /www.ncaapublications.com/productdownloads/D110.pdf.
190 Exhibit 51.

191 The finding that the FAR did not know about the paper classes begs the question whether the FAR should
have known about them. His lack of awareness that the paper and independent study classes were being
taken by at least 3000 students makes one wonder whether the FAR was truly expected and empowered to
peel back the cover and learn the inside operations of the University’s athletics programs.
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0. Chapel Hill Administration

The last group we examined for knowledge about these irregular AFAM classes was the
Chapel Hill administration. We conducted interviews and reviewed emails that shed light on the
degree of contemporaneous knowledge by administrators in each level of administration above the
AFAM Department. Those administrators, in ascending order of hierarchy, include: the Senior
Associate Dean for Social Sciences and Global Programs, the Senior Associate Dean for Finance
and Administration, the Senior Associate Dean for Undergraduate Education, the Dean of the
College of Arts and Sciences, and the Chancellor.

a. The Senior Associate Dean for Social Sciences and Global Programs

There were four different Senior Associate Deans for Social Sciences and Global Programs
between 1998'* and 2011: Dick Soloway (1998 — 2006), Arne Kalleberg (2006- 2008); Karen Gil
(2008 — 2009), and Jonathan Hartlyn (2009 — present). In his role as Senior Associate Dean, as well
as his prior role as Chair of the Political Science Department, Hartlyn knew Nyang’oro and regularly
interacted with him during meetings of the department chairpersons. He claims, however, that he
never had any inkling that Nyang’oro was offering the paper classes and only learned about them
when Nyang’oro disclosed their existence during their meeting in the aftermath of the media
disclosures in August 2011. Hartlyn’s prompt and decisive efforts to follow up on those disclosures
supports his contention that he had not previously been aware of the paper classes.'”

Arne Kalleberg served in this position between 2004 and 2007. He was the last Senior
Associate Dean to re-appoint Nyang’oro as chair of the AFAM Department. In making that
decision, Kalleberg reported that he spoke with faculty members in the department and learned
nothing that alerted him to the irregular courses in the AFAM Department. He recalls — and the
faculty we interviewed confirm — that there were no concerns raised about irregular courses or
independent studies during those interviews.

b. The Senior Associate Dean for Finance and Planning

Tammy McHale has served as Senior Associate Dean for Finance and Planning since 1998.
In that position, she analyzes professor teaching loads, and would have looked at Nyang’oro’s
independent studies load, which was up to 300 students each year. When we asked whether she had
ever realized that Nyang’oro was teaching an excessive number of independent studies — which
might have caused her to question whether he actually was teaching them — McHale said she had not
and explained that she was more focused on ensuring that faculty members were teaching a
minimum number of courses and less concerned with the prospect of a faculty member teaching too

192 The position of Senior Associate Dean for Social Sciences and Global Programs was created in 1998.

193 There was one email we identified that made us initially question whether Hartlyn might have known more
than we had been led to believe. In an email from September 2010, Hartlyn thanked Nyang’oro for accepting
a student for an independent study in a class, AFRI 521, which was denominated as a lecture course. When
we asked Hartlyn and Nyang’oro about this email, neither recalled the specific instance. Upon further review
of emails with Hartlyn and Nyang’oro, it appears as though Hartlyn had spoken with Nyang’oro and arranged
for the student to enroll in the course without a necessary prerequisite. Exhibit 54.
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many. While she concedes that she might have noticed that he was teaching more than required, ™
she does not recall anything that was terribly out of the ordinary. Aside from this possible
understanding about Nyang’oro’s course load, there is no evidence that McHale had any knowledge
about irregularities in the AFAM Department.

c. The Senior Associate Dean for Undergraduate Education

The position of Senior Associate Dean for Undergraduate Education was held by Bobbi
Owen from 2005 to 2014. As we discuss in Section IV.B.9, Dean Bobbi Owen appears to have had
knowledge of at least some of the issues in the AFAM Department. In 2006, Owen apparently
knew that the AFAM Department was enrolling far too many students in independent studies and
told Nyang’oro to limit the numbers and “rein” Crowder in. Owen was also advised by then-Dean
of Academic Advising Carolyn Cannon of her concern that signatures on grade change forms
purportedly signed by Nyang’oro had actually been signed by someone else. In response to
Cannon’s concern, Owen got a sample signature from Nyang’oro and gave it to Cannon to use as a
comparison for future grade forms. Owen took no further action and apparently never shared the
concerns about either the high independent studies numbers or the suspect grade form signatures
with anybody above her in the administration.

d. Dean of the College of Arts and Sciences

The position of Dean of the College of Arts and Sciences was held by eight different faculty
members over the time that these paper classes were in existence. We interviewed current Dean
Karen Gil (2009- present) and Holden Thorp (2007-2008) about their knowledge of the paper class
scheme and found nothing to suggest that either of these deans or their predecessors were aware of
the irregularities within AFAM.

e. Chancellor

There were five permanent or acting Chancellors over the period that the AFAM paper
classes took place. Holden Thorp served as Chancellor from 2008 to 2011. James Moeser
immediately preceded him and served as Chancellor of Chapel Hill from 2000 to 2008. William O.
McCoy served as Acting and Interim Chancellor between 1999 and 2000. Michael Hooker served as
Chancellor from 1995 to 1999 and Paul Hardin served as Chancellor from 1988 to 1995. We
interviewed Thorp and Moeser and looked for any evidence that they or their predecessors knew
about the AFAM paper classes and found none.

Both Moeser and Thorp explained that they made a conscious effort to keep close track on
developments in the Athletics Department. They routinely attended FAC meetings and were
directly involved in personnel decisions in the Athletics Department. When the Auburn
independent study scandal broke in 2006, for example, Moeser convened a meeting with senior

194 Nyang’oro recalled that during one such review with McHale, she pulled out a chart listing all the courses
for which he was the Instructor of Record, which showed that he was teaching an inordinate number of
independent studies. Realizing that these were Crowder’s paper classes for which he was listed as Instructor
of Record as a formality, he deflected McHale with a joke about how he was just a very hard worker. McHale
did not recall this conversation.
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administrators in Chapel Hill’s South Building to discuss the matter. As Moeser recalled, they had
lively discussions, but no one raised a concern that there might be similar issues with independent
studies at Chapel Hill, likely due to the commonly-held — but naive — belief that Chapel Hill was
“above” such academic improprieties.

Moeser’s protégée, Thorp, was among those who believed that Chapel Hill was above an
academic scandal like that at Auburn, and he was blindsided by the AFAM revelations in 2011.
Although Thorp told us he knew that the AFAM Department issued higher grades than most other
departments and was popular among student-athletes, he knew nothing about the irregularities in
the department before Jonathan Hartlyn reported them to him in August 2011."”

C. Assessment of the University’s Oversight of the AFAM Department and ASPSA

In the last section, we examined who on campus knew about the AFAM irregularities and
determined that the administration was largely in the dark about the scheme that Crowder and
Nyang’oro were running. In this section, we ask why. Why did it escape the administration’s
attention for 19 years that some 3,000 students and student-athletes were taking classes that were so
academically unsound?

The answer lies in the University’s failure to exercise meaningful oversight of the two
University components that were involved in this scheme — the AFAM Department and ASPSA.

1. Oversight of AFAM

It was a woeful lack of oversight of the AFAM Department and Chairman Nyang’oro that
made it possible for him and Crowder to carry out their paper class scheme. As far as we could tell,
there was almost no structured oversight of the AFAM Department’s operations during Nyang’oro’s
tenure from 1992 to 2011. There were occasional meetings between Nyang’oro and his direct
superior, the Senior Associate Dean for Social Sciences and Global Programs, but little oversight
beyond that."” The Senior Associate Deans typically did not involve themselves in the workings of
each department, and instead saw their role as focusing on faculty recruitment and promotion,

195 As we explain in Section V.A.3 above, Nyang’oro contends that then-Dean Thorp twice commended and
thanked him and the AFAM Department for its hard work in teaching so many student-athletes. Thorp did
not recall making these comments, but acknowledged that he may have done so. It was well known both that
many student-athletes took the less rigorous AFAM classes and that the handling of student-athletes with the
demands on their time could be challenging for a professor. As such, he would have felt genuinely grateful
for AFAM’s efforts with the student-athletes and it would have been perfectly in keeping for him to thank
Nyang’oro for those efforts. Thorp’s explanation makes sense, and there is no basis for deducing from that
remark that Thorp knew anything about the paper classes.

19 On occasion, Tammy McHale, the Senior Associate Dean for Finance, would conduct an audit of the
Department in order to determine its budget for the academic school year. McHale, who served in her role
since 1998, explained that these audits did not address substantive academic issues and she did not recall
these audits ever turning up anything unusual about AFAM.
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development of academic programs, and fundraising."”” Consequently, department chairs were

allowed significant autonomy and control of their department, with little to no intervention from the
administration.

We have attempted to diagnose why the academic oversight at Chapel Hill was so lacking for
so many years, and we have identified both cultural and structural reasons. Culturally, the minimal
oversight can be attributed to the same value that was allegedly expressed by the faculty in the 2007
FAC meeting — the cherished academic independence that professors enjoy in elite institutions. As
former-Dean Kalleberg explained to us, the ethos of Chapel Hill’'s administration revolved around
trust and a resistance to structured management. At all levels of the University, the inclination was
to minimize management and interference from the administration and maximize the professor’s
latitude to design his or her own approach to instruction and research. This hands-off management
approach was laudable as a means of fostering academic creativity but lamentable as a mechanism
for detecting and preventing the type of academic misconduct that existed in the AFAM
Department for so many years.

In addition to this cultural reason, there were also several procedural and policy flaws that
served to shield the AFAM Department from established oversight mechanisms. First, the
University had a policy requiring each department to undergo an external review of the department’s
curriculum every five years. This policy applied to all departments at Chapel Hill that have graduate
programs, which is the majority of the College’s 45 academic departments and curricula.
Unfortunately, the AFAM Department was a purely undergraduate program and therefore was not
subject to this external review requirement.

Another University policy required that every tenured faculty member undergo a review by
his or her department peers once every five years."” Once again, this oversight mechanism failed to
reach the problem in the AFAM Department because the policy exempted Nyang’oro — the one
tenured faculty member whose review may have detected the paper classes — from the review
requirement by merit of his position as Chair of the department. The policy exempted department
chairs out of concern with putting professors in the awkward position of evaluating their superior.
While one can question the thinking behind that exemption, the result was that Nyang’oro was
spared from peer review for his whole tenure in the AFAM Department.

The third missed oversight opportunity was during the department chairman appointment
process that took place every five years. As part of that process, it was the policy of the Social
Sciences Dean to interview every faculty member in the AFAM Department as well as the
incumbent chairman. While these interviews would have been a good opportunity to detect the
paper classes, it appears that they were not designed or conducted as probing assessments of the
incumbent’s performance. Rather, as Deans Kalleberg and Hartlyn explained, they were more of an
opportunity to gauge whether any of the faculty members might have an interest in applying for the

197 As Deans Jonathan Hartlyn and Arne Kalleberg explained to us, they had twenty four direct reports, which
included departments, curriculums, and various global programs, and were therefore limited in how much
oversight they could personally exercise over each chair and each department.

198 See Section 2.¢.8, Post-tenure review, “Trustee Policies and Regulations Governing Academic Tenure in
the University of North Carolina at Chapel Hill,” available at
http://policy.sites.unc.edu/files/2013/04/ tenure.pdf.
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position and determining whether any have concerns about allowing the incumbent to continue in
the position. Apparently, these interviews failed to smoke out any concerns about the irregular
classes on the three occasions when Nyang’oro was reappointed in 1997, 2002, and 2007.

As a result of the administration’s hands-off approach and these flaws in their management
processes, the AFAM Department operated effectively without meaningful oversight and the paper
class scheme was allowed to continue unabated for almost twenty years.

2. Opversight of ASPSA

The oversight of the ASPSA staff was also deficient during this time period, but for different
reasons. This deficiency derived primarily from the divided reporting relationship that ASPSA had
with the Athletics Department and the College of Arts and Sciences — two University components
that had very different views of ASPSA’s purpose.

ASPSA had traditionally been housed in and funded by the Athletics Department. In the
late 1980s, then Athletics Director John Swofford sought to move ASPSA over to the College of
Arts and Sciences in order to foster a stronger connection between athletics and academics.
Although ASPSA continued to be funded out of the Athletics Department budget — due to the
simple fact that Athletics was the only department with the requisite funds in its budget — its
oversight and management formally shifted to the College, and specifically to the Center for Student
Success and Academic Counseling in the Office of Undergraduate Education.

These responsibilities may have shifted as a matter of the organizational chart, but they did
not fully shift as a matter of practice. For all intents and purposes, the ASPSA managers and staff
still believed that they reported to a large degree to Senior Associate Athletics Director John
Blanchard and the coaches.

This belief was understandable, given the circumstances under which they operated. First,
they were physically located with the Athletics Department near Kenan Stadium (and eventually in
the Loudermilk Center), nearly a half-mile away from the Office of the Dean of Undergraduate
Studies. Second, they continued to be funded by the Athletics Department and had to get its
approval for any new staff. Third, it was clear to all that the coaches had the power over the
counselors” employment. It was not lost on anybody that Roy Williams was able to bring Walden in
from Kansas, install him in ASPSA and have him supplant long-time counselor McSwain. Nor was
it lost on the counselors that Reynolds was out of her job once Davis lost patience with her. It was
quite clear to the counselors — at least those in the revenue sports — that they were being evaluated
by the coaches and judged by their success in keeping players eligible to play ball.

ASPSA’s functional integration with the Athletics Department and its distance from the
College resulted not only in a tendency to prioritize athletic over academic objectives; it also
undermined oversight from the College. It is true that College officials kept tabs on ASPSA at some
level. The Associate Dean of CSSAC Harold Woodard and Director of ASPSA Robert Mercer held
bi-weekly meetings, and Woodard attended the occasional ASPSA staff meeting. Dean Owen also
attended ASPSA meetings on occasion and kept a regular channel of communication open with
Senior Associate Athletics Director John Blanchard. While nice gestures, these meetings never
graduated into meaningful oversight and scrutiny of ASPSA’s mission and methods. As a result,
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Dean Owen, Dean Woodard and others at the College never learned about the ASPSA counselors’
efforts to boost student-athlete GPAs by placing them in academically-suspect paper classes.

Looking back from today, it is hard to understand how College officials allowed this
oversight failure to happen. One can speculate that it may have been the product of inertia, a lack of
management-level leadership and the acceptance of certain supposed truisms — eg that strong
oversight cannot coexist with academic independence in an elite university or that such oversight is
unnecessary in a school with traditions of academic and athletic excellence — that nobody questioned
until it was too late. Regardless the cause, the result of this oversight failing was an education failing
that ran counter to the very ethos of this exceptional university and caused it to embark on a self-
reflective process that started as soon as Dr. Nyang’oro told Dean Hartlyn about the paper classes in
2011. The following section will describe that process and the changes it has brought about.

D. Assessment of the University’s Response to the Paper Class Revelations

The University has been criticized for the lamentable oversight failure that allowed these
classes to remain undetected and unaddressed for almost 20 years, and we believe that criticism is
fair. The University has also been received substantial criticism for its response to the revelations of
these classes starting in August 2011, with some accusing Chapel Hill administration officials of
trying to minimize the severity of the conduct and avoid a full accounting of the AFAM paper class
scheme.

We found no evidence that the higher levels of the University tried in any way to obscure the
facts or the magnitude of this situation. To the extent there were times of delay or equivocation in
their response to this controversy, we largely attribute that to insufficient appreciation of the scale of
the problem, an understandable lack of experience with this sort of institutional crisis and some
lingering disbelief that such misconduct could have occurred at Chapel Hill.

The best evidence of the administration’s intentions has been the series of investigative
efforts they commissioned. The Hartlyn-Andrews and Governor Martin investigations were both
genuine efforts to get to the bottom of the situation.” The University deserves credit for
commissioning these reviews in 2011 and 2012, and for seeing the further need to commission our
investigation when Crowder and Nyang’oro became available for interviews earlier this year.

In addition, University personnel deserve credit for the cooperation they have provided to
this investigation. For the past eight months, we have peppered them with requests for assistance of
all kinds, and on every occasion they have come through. We never felt even the slightest reluctance
to cooperate. To the contrary, there were many times that they were willing to go above and beyond
to get us what we needed. We saw that attitude the many times that Registrar Christopher

199 To the extent they did not get to the bottom of the situation, that was due to factors other than a lack of
desire to be thorough. One factor was their lack of access to the key players in the scheme. Another was the
unavailability of the findings of the SBI investigation. And, a third factor was the University’s demand that
Martin complete his work in a time-frame that did not permit the comprehensive email review that is
necessary to dig out the facts in this type of investigation. As Chancellor Carol Folt recognized when she
ordered supplemental email review after the issuance of the Martin Report, the University now appreciates
the importance of a thorough email review.
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Derickson agreed to work long hours and over weekends to get us the data that fed the statistical
analyses reflected in this report. We also saw it when we advised the Chancellor’s office that a
University-affiliated former student was refusing our interview request, and word was immediately
sent that he would be summarily terminated unless he submitted to an interview.”” It was that sort
of cooperation by the administration — and the clear message it sent to the rest of the University —
that made it possible for us to develop the findings in this report.

Finally, it should be noted that the University has dealt forthrightly with the NCAA ever
since the revelations came out about the paper classes. The Athletics Department immediately self-
reported to the NCAA the substance of what Nyang’oro reported to Hartlyn in August 2011 before
it had more than the haziest understanding of the nature or extent of the issue. It arranged for the
NCAA investigator to investigate those allegations along with Chapel Hill’s Internal Working Group
in the fall of 2011. And, the University also directed us to cooperate fully and share our findings in
real time with the NCAA investigators as we conducted our investigation, recognizing that the
University would be denied access to that same information until the end of our investigation.

In addition to this investigative activity, the University’s response can be evaluated by the
series of structural, procedural and policy reforms that Chapel Hill has adopted to protect against a
recurrence of such irregularities. Those reforms range from small-bore process refinements to
major structural changes. Those reforms include:

o Initiated Student-Athlete Academic Initiative Working Group. Chapel Hill
launched the Student-Athlete Academic Initiative Working Group to review

all aspects of a student-athlete’s experience.

o Revitalized the ASPSA Advisory Committee. Originally founded in the
1980s, the Advisory Committee was revitalized and is composed of faculty

and staff to serve as a sounding board for long-term programming and as a
source of advice on day-to-day issues that may arise for advising student-
athletes.

° Reorganized the Academic Support Program for Student-Athletes. Chapel
Hill relocated ASPSA out of the College of Arts and Sciences to the Office

of the Executive Vice Chancellor, where its personnel now report directly to
the Provost.

° Developed new Athletics Department structure and direction. The Athletics
Department completed a comprehensive analysis that led to the strategic
plan, “Carolina Leads,” to educate and inspire through athletics.

o Reorganized Athletics Department leadership. ~ The department was

reorganized in 2012 with several new hires including a new Athletics
Director, head football coach and football coaching staff, as well as three
hires who brought external experience and perspective in key roles: a Senior

200 That student agreed to an interview and was completely cooperative.
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Associate Athletics Director who oversees Compliance staff and Student-
Athlete Development, an Associate Athletics Director for Compliance who
led an evaluation of compliance systems, and an Associate Athletics Director
for Risk Management who led efforts to address risk analysis and
management.

° Updated the Summer School policies and procedures. The Summer School
Policies and Procedures manual was updated with more specific guidelines

for faculty and summer administrators regarding teaching assignments
including a regular examination of course registration summary data to
ensure consistency on faculty summer school teaching loads.

o Instituted new annual teaching assignment review. Senior associate deans
now review teaching assignments for all faculty in the College of Arts and
Sciences.

o Developed the My Academic Plan (MAP) initiative with input from ASPSA’s

academic counselors and student-athletes. The MAP program offers better
support for student-athletes through creating a weekly plan individually
designed for student-athletes based on their preparedness, course selection
and specific needs.

o Implemented classroom checks. Chapel Hill has implemented an ongoing
process of random classroom checks to determine that classes are taking
place as scheduled.

° Instituted new instructions for structuring course svllabi. New instructions
require detailed explanation of academic requirements.

o Implemented best practices for independent study in all academic
departments. Required every student and faculty member in an independent
study to develop and sign an independent study contract and limited faculty
members to no more than two independent study students per session.

E. Comparison with the Findings in the Martin Report

The people of North Carolina owe Governor Martin and his colleagues from Baker Tilly
Virchow Krause, LLP a debt of gratitude for their 2012 inquiry into the AFAM irregularities.
Governor Martin answered the call and devoted more than five months of his life to leading that
investigation without receiving a single penny in compensation. Their findings — and in particular
their statistical analyses — went a long way to disclosing the true breadth of this irregular class
scheme and served as important building blocks for our investigation.

As explained above, however, Governor Martin and his team could only go so far with their
investigation because the two central actors — Professor Nyang’oro and Crowder — were unwilling to
be interviewed due to the ongoing criminal investigation and prosecution. Thanks to the good
offices of District Attorney Woodall, we were able to extensively interview both of them. We were
also given access to the results of the SBI investigation, which provided us numerous leads that were
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not available to the Martin team. As a result, our findings go beyond those of the Martin Reportin a
number of important respects. The following lists the key differences between our findings and the
reasons therefor:

1. Number of Irregular Classes and Enrollees

Governor Martin found “216 course sections. . . with proven or potential anomalies” that
included more than 4,200 course enrollments.”” Of those, they found 39 Type I classes with 464
enrollments.”” The Type I courses were those “lecture course section[s] in which the instructor of
record denied teaching the course section and signing the grade roll, or the chair stated that the
course section had not been taught.”*” As described in Section V.A.1, we found 188 paper classes
and five bifurcated classes. We also found that hundreds of students took independent study paper
classes. In total, we estimate that over 3,100 students took paper classes.

2. Duration of Irregular Classes

Governor Martin concluded that “[tlhe presence of confirmed anomalous course sections in
the Department of African and Afro-American Studies extended as far back as Fall 1997.*"* Based
upon our interviews with Nyang’oro and Crowder and our review of the Registrar’s records, we
found independent study paper classes dating back to 1993.

3. Student-Athlete Composition of Irregular Classes

Governor Martin found that “[tlhe percentage of student-athletes enrolled in anomalous
course sections was consistent with the percentage of student-athletes enrolled in all courses offered
by the Department.™” After a comprehensive examination of the Registrar records, we came up
with a very different statistical picture. We found that student-athletes accounted for 48% of all
enrollments in the irregular classes, but only 8.3% of the enrollments in the regular AFAM
courses.”  Accordingly, unlike Governor Martin, we found that student-athletes were far more
represented in paper classes than they were in other courses offered by the department.

200 MARTIN REPORT, supra note 41, at 8 (including Types I, II, and III). It is worth noting that through our
interviews with Nyang’oro and Crowder and our email review, we were able to determine that a number of
the courses identified by Governor Martin were not irregular. For example, we identified a series of courses
the Martin team had deemed potentially anomalous that were actually legitimately associated with a study
abroad program.

202 I, at 36.
203 I, at 20.
204 MARTIN REPORT, supra note 41, at 8.
205> MARTIN REPORT, supra note 41, at 8.

206 For more detail on course statistics and data, see Section V.A.1, supra.
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4. Knowledge of AFAM Faculty

Governor Martin found that “[w]ithin AFRI/AFAM, no other faculty member was involved
unethically, other than former Chairman Nyang’oro and Administrator Crowder.”®” That statement
was read by some as completely absolving the rest of the AFAM faculty from any responsibility for
the irregular classes.

While we agree that Nyang’oro and Crowder were the only AFAM personnel involved in
running the classes, we did find that Professors McMillan, Mutima and Sahle each knew about the
classes to some degree. In addition, as explained above in Section V.B.3, these three professors
engaged in some conduct that reflected a recognition and acceptance of the classes’ existence.””
While those actions may have been comparatively minor and tangential to the operation of the paper
classes, they do reflect a level of AFAM faculty knowledge and involvement that was not found by
the Martin team.

5. Knowledge of ASPSA

Governor Martin and his team examined the role of the ASPSA personnel in this irregular
class scheme. They found “evidence that certain ASPSA employees were aware that certain courses
within the AFAM Department were so-called “Term Paper Courses,” and that lecture courses were
being taught in an independent study format.*” However, they found “no confirmation for
speculation that the Academic Support Program for Student-Athletes (ASPSA) academic counselors
colluded with instructors or administrators to offer anomalous course sections for the benefit of
student-athletes or engage in any improper activities to maintain eligibility of a student-athlete.”*"

As we explained in Section V.A.2, we found that some members of the ASPSA staff
intentionally used these classes as GPA boosters and relied on them to maintain or help restore their
players’ eligibility. Beyond that, we found close coordination of enrollments in these classes
between Crowder and the ASPSA counselors for football, men’s basketball and women’s basketball.
Among the ASPSA football staff, we found systematic efforts to enroll players in these classes®' and
then to persuade Nyang’oro to continue offering them after Crowder retired.””> In short, we
conclude that certain ASPSA counselors did, in fact, “collude[] with instructors or administrators to
offer anomalous course sections for the benefit of student-athletes.”

207 MARTIN REPORT, supra note 41, at ii.

208 As detailed in Section V.B.3, supra, this conduct ranged from actual facilitation to mere acquiescence.
McMillan facilitated Crowder’s efforts when he signed the paper class grade sheets, provided her with
suggested paper topics and recommended grades for papers she was grading. Mutima did not facilitate the
classes, but he did use them to out-source the teaching of disruptive student-athletes whom Crowder had
placed in his lecture course. Sahle also took no steps to facilitate the classes, but did acquiesce in Crowder’s
practice of placing paper class students on her lecture class rolls.

209 MARTIN REPORT, supra note 41, at 9.
210 4
211 See Section V.B.1.b.1., supra.

212 Se¢ Section 1V.D, supra.
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VI.  WITNESS ACCOUNT SUMMARIES

We interviewed a total of 126 individuals in over 220 separate interviews and investigative
meetings in the course of our investigation. We have woven the relevant points of their respective
accounts into the narrative and findings in this report. For purposes of completeness, we provide
the following interview summaries for each person we interviewed.””> These are high-level
summaries of some of the main points made by each interviewee.

A. UNC and Chapel Hill Leadership

William L. Andrews

E. Maynard Adams Professor of English,

Department of English;

Senior Associate Dean for the Fine Arts and Humanities (former)

Andrews, an English Professor, served as the Senior Associate Dean of the Fine Arts and
Humanities between 2005 and 2012. In 2011, he was asked by Dean Karen Gil to assist Jonathan
Hartlyn in conducting a review of courses in the AFAM Department. Andrews supported Hartlyn
by taking notes in the meetings conducted as a part of the review as well as providing assistance in
drafting and editing what became known as the Hartlyn-Andrews Report. Recalling his report,
Andrews explained that Nyang’oro and Crowder were able to evade detection of the paper because
the University only had controls in place to identify faculty who taught too few classes — not for
those who taught too many.

Jeanette M. Boxill

Senior Lecturer in Philosophy,

Department of Philosophy;

Chair of the Faculty (former);

Academic Counselot,

Academic Support Program for Student-Athletes (former)

Boxill is a Senior Lecturer in the Philosophy Department and former academic counselor for
women’s basketball, a position she held for more than 20 years, beginning in 1988. Boxill served as
Faculty Chair from 2011 to 2014. She had a friendly relationship with Crowder and arranged for
many of her women’s basketball students to enroll in AFAM courses — including paper classes and —
which Boxill said were used as a “cushion” for student-athletes who needed additional credit hours
or a grade boost.

Boxill stated that she knew the paper classes were “self-paced” or “independent” classes, and
stated that her understanding was that the paper classes met at least once. She knew that Nyang’oro
was often away from campus, and she said she was not sure about his level of involvement in his
classes. Boxill denied any knowledge that Crowder graded papers. However, emails reflect at least
two instances in which Boxill opined on grades for her students enrolled in independent courses —
once to Crowder, and once to Travis Gore, after Crowdet’s retirement.

213 We do not include interview summaries for those witnesses whose accounts were protected by FERPA or
other privileges and protections.
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Boxill acknowledged that she would sometimes edit her student-athletes’ papers, and emails
show instances in which she revised and added text to the students’ work. However, she viewed the
edits as “minor” and “not substantive.”

M. Richard Cramer
Associate Dean,
Academic Advising Program (former)

Cramer was a Faculty Advisor in the College of Arts and Sciences, where he held various
positions since the late 1970s. He also previously taught in and served in multiple administrative
roles in the Sociology Department. Cramer explained that he became aware of the paper classes
when a student asked him for “the name of that course where all you have to do is write a paper.”
Cramer did not think he had ever told a struggling student to take an AFAM class, and explained
that while he could have asked more questions about the classes, he had assumed that each
department was adequately policing itself.

James W. Dean, Jr.

Executive Vice Chancellor and Provost;
Professor of Organizational Behavior,
Kenan-Flagler Business School

Dean is the Executive Vice Chancellor and Provost at Chapel Hill. He served as the Dean
of the Kenan-Flagler Business School from 2008-2013, when Carol Folt appointed him as Provost
in 2013. Within his first month as Provost, Dean recalled that he determined that the University
needed to take a new look at academics for student-athletes — a determination that lead to the on-
going work of the student-athlete initiative.

Stephen M. Farmer
Vice Provost for Enrollment and Undergraduate Admissions

Farmer is the Vice Provost for Enrollment and Undergraduate Admissions; he has served as
the Director of Admissions since Fall 2004. While Farmer denied knowing about the paper classes
prior to the courses being discussed in local media, he did remember hearing some discussion of
AFAM independent study courses, though he could not recall specific information.

Carol L. Folt
Chancellor

Folt was installed as Chancellor at Chapel Hill on July 1, 2013. Early in her tenure at Chapel
Hill, Folt reviewed the prior reports regarding the irregular classes and discussed the reports with
senior University officials. She determined that the emails of the key actors in the conduct,
including Crowder, had not been fully reviewed during any of the prior inquiries. Recognizing this
deficiency, she directed a preliminary review emails of relevant individuals that identified a number
of suspicious emails between Crowder and others. Combined with other unanswered questions,
Folt saw a need for a further review of the matters. She subsequently met with President Ross and,
with him, authorized a new independent investigation.
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Karen M. Gil

Dean of the College of Arts and Sciences;
Professor,

Department of Psychology

Gil is Dean of the College of Arts and Sciences. Prior to becoming Dean in 2009, Gil served
as the Senior Associate Dean for Social Sciences from 2007-2009. Gil recalled that she met
Nyang’oro and interacted with him regularly when he was chair of the AFAM Department and she
was the Senior Associate Dean, but denied having knowledge about the paper classes until they were
uncovered during a meeting between Hartlyn and Nyang’oro in August 2011. As a result of that
conversation, Gil sought Nyang’oro’s resignation as department chair and directed a number of
reviews, including what became known as the Hartlyn-Andrews Review and the Independent Study
Task Force.

Jonathan Hartlyn

Senior Associate Dean for Social Sciences and Global Programs in the College of Arts and Sciences;
Kenneth J. Reckford Distinguished Professor of Political Science,

Department of Political Science

Hartlyn is the Senior Associate Dean for Social Sciences and Global Programs. Hartlyn has
served as Senior Associate Dean since 2009, prior to which he was the chair of the Political Science
Department from 2000-2005. Hartlyn came to know Nyang’oro when they were both chairs of their
respective departments and have interacted with Nyang’oro during meetings among the chairs.
Regarding Nyang’oro’s and Crowder’s success at evading detection of the irregular courses by the
Dean’s Office, Hartlyn explained that the University administration at the time was more concerned
with faculty members not teaching enough courses — not whether they were teaching too many
courses. Hartlyn also acknowledged that there was a disconnect between the College and Summer
School which resulted in a lack of oversight as to how many courses faculty were teaching in the
summer. Hartlyn also explained that Nyang’oro’s conduct was also not detected because, as chair of
the AFAM Department, he was exempt from post-tenure review during his nearly 20 years as chair.

In response to media requests, Hartlyn met with Nyang’oro in August 2011 to discuss
Summer School courses that Nyang’oro appeared to have taught. Hartlyn reported that he first
became aware of anomalies in the AFAM Department at this meeting. He immediately reported the
issue to Gil, and was soon tasked to conduct a review of the AFAM Department.

Arne L. Kalleberg

Senior Associate Dean for Social Sciences and International Programs (former);
Kenan Distinguished Professor of Sociology,

Department of Sociology

Kalleberg, a Sociology Professor, served as the Senior Associate Dean for Social Sciences
and Global Studies from 2004 until 2007. Kalleberg was responsible for reappointing Nyang’oro as
chair of the AFAM Department in 2007. As a part of that process, Kalleberg spoke with various
AFAM faculty members and determined that no other professor was interested in becoming chair,
or would have been an appropriate chair, leading him to persuade Nyang’oro to remain chair for
another term. Like other administrators, Kalleberg acknowledged that Nyang’oro would not have
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been reviewed other than for reappointment because department chairs were not subject to post-
tenure review.

Madeline G. Levine

Interim Dean of Chapel Hill's College of Arts and Sciences (former);
Kenan Professor of Slavic Literatures, Emerita

Department of Germanic and Slavic Languages and Literatures

Levine, a retired professor of Slavic Languages, was the interim Dean of the College of Arts
and Sciences between 2006 and 2007. She signed the letter appointing Nyang’oro to his final term
as AFAM Department chair at the recommendation of Kalleberg. She stated that she was unaware
of any irregularities in the AFAM Department prior to them becoming publicly known, though she
acknowledged that AFAM was perceived as less-rigorous than other departments at Chapel Hill.

Tammy J. McHale
Senior Associate Dean for Finance and Planning

McHale has been the Senior Associate Dean for Finance and Planning since 1998. In that
role, she is responsible for preparing data to analyze student enrollments and faculty teaching loads.
This analysis is done in part, McHale reported, so that the administration can ensure that faculty
members are teaching enough courses. McHale did not recall having specific knowledge about or
conversations with Nyang’oro about Nyang’oro teaching so many courses. McHale did
acknowledge that it was possible that she may have commended Nyang’oro for teaching so many
classes in the AFAM Department, particularly since he was chair of the department.

James C. Moeser
Chancellor Emeritus;
Professor,
Department of Music

Moeser was Chancellor at Chapel Hill from 2000 until 2008, when he retired to the faculty.
As Chancellor, Moeser oversaw athletics, to include the hiring of Coach Butch Davis. Moeser, along
with Dick Baddour and two members of the Board of Trustees, traveled to Florida to interview
Davis, and were ultimately responsible for Davis’s hire. Moeser saw Davis as someone who could
coach at the highest level, win with integrity, and recruit the right student-athletes. Moeser denied
any knowledge about paper classes in AFAM.

Roberta A. Owen

Senior Associate Dean for Undergraduate Education (former);
Michael R. McVaugh Distinguished Professor of Dramatic Art,
Department of Dramatic Art

Owen served as the Senior Associate Dean for Undergraduate Education between 2004 and
2014. She also served in multiple administrative roles in the 1990s. Despite Nyang’oro’s and
Crowdet’s recollections to the contrary, and at least one corroborating email, Owen reported that
she had no recollection of concerns about the number of independent studies in AFAM. She also
had no recollection of telling either Nyang’oro to “rein Crowder in” as Nyang'oro recalled.
However, Owen did recall addressing concerns that Crowder was signing grade change forms on
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Nyang’oro’s behalf, stating that the issue had been raised by Carolyn Cannon, then-Dean of
Academic Advising. In response to that concern, Owen stated that she asked Nyang’oro to provide
Cannon with an exemplar of his signature, and after that, Cannon’s concerns abated.

Owen stated that she would occasionally be invited to attend ASPSA’s staff meetings, but
she did not recall ever discussing AFAM courses with Mercer, or telling anyone in ASPSA to reduce
their enrollments in AFAM. Owen did, however, recall having conversations with John Blanchard
about the propriety of AFAM lecture courses that were reportedly being conducted as independent
studies. Blanchard approached Owen with his concern, and while Owen does not recall precise
details of the conversation, she stated that she would have told Blanchard that the professors decide
how to teach their classes. Owen explained that even as the Senior Associate Dean for
Undergraduate Education, she was not responsible for course content; instead, she reported, the
faculty are responsible for what happens inside their classrooms.

Thomas W. Ross
President
University of North Carolina

Ross is the President of the University of North Carolina, a position he assumed in 2011.
Ross first heard of the irregularities in the AFAM Department in the fall of 2011, when then-
Chancellor Thorp told Ross that he was appointing Hartlyn to conduct an inquiry into the
department. Ross explained that after District Attorney Woodall indicted Nyang’oro in December
2013, Ross, Folt, and others recognized that the University needed to have a completely
independent investigator review the matter fully.

Erin Schuettpelz
Chief of Staff to the Chancellor (former)

Schuettpelz worked in the Chancellor’s Office from 2009 through early 2014. She became
Thorp’s chief of staff in 2011, at which point she became familiar with the Hartlyn-Andrews Report
and Chapel Hill’s efforts to investigate the academic irregularities. Schuettpelz helped establish the
scope and parameters of Martin’s investigation, but, she said, the Chancellor’s Office never told
Martin not to pursue a particular issue or denied him access to persons or materials. She reported
that Baker Tilly and Governor Martin made periodic, but never broad, requests to review emails and
the Chancellor’s Office provided them with materials responsive to those requests.

H. Holden Thorp

Chancellor (former);

Kenan Professor,

Department of Chemistry (former)

Thorp joined the Chapel Hill faculty in 1993 and, after holding a variety of senior leadership
roles at Chapel Hill, was installed as Chancellor in 2008, a position he held until 2013. Thorp came
to know Nyang’oro when they both served as chairs of their respective departments, and continued
to interact with Nyang’oro while Thorp was the Dean of College of Arts and Sciences. Although
Thorp recalled meeting with Nyang’oro on various occasions, he did not recall discussing how the
AFAM courses were helping student-athletes or thanking Nyang’oro for his efforts. Thorp did
acknowledge that it was possible that he could have thanked Nyang’oro, as Nyang’oro attested, or

104



CADWALADER

any other faculty member, for teaching what he considered to be challenging students, including
student-athletes. Thorp was aware that student-athletes tended to major in AFAM, along with
Communications and Exercise and Sport Science.

Thorp first became aware of the AFAM paper classes during the NCAA’s investigation.
After learning about Hartlyn’s conversation with Nyang’oro in August 2011, Thorp knew that the
University was going to have to disclose the matter, but he thought that the Hartlyn-Andrews
Report would be a definitive account of irregularities in the AFAM Department. By the summer of
2012, however, it became clear to Thorp that there were more questions around the irregularities in
the AFAM Department and a possible connection to athletics. Consequently, Thorp appointed
Governor Martin to conduct an additional investigation. Thorp reported that he gave Governor
Martin an open mandate to investigate the matter and access to whatever information he needed.

Samuel R. Williamson
Provost and Vice Chancellor for Academic Affairs (former)

Williamson served as Chapel Hill’s Provost and Vice Chancellor for Academic Affairs from
1984-1988; previously, he also served as Dean of the College. Williamson stated that during his time
at Chapel Hill, the administration closely monitored academic issues among student-athletes. For
example, toward the beginning of his tenure, Williamson recalled that a professor had been
permitting student-athletes to rapidly enroll in and complete correspondence courses during summer
school, and Williamson had had to intervene. Williamson said that generally, when he interacted
with any university Athletics Department, he felt that “every time we closed the barn door, the
Athletics Department built a new barn.”

Harold Woodard

Associate Dean

Center for Student Success and Academic Counseling;

Interim Director, Academic Support Program for Student-Athletes (former);
Lecturer,

Department of African/Afro-American Studies (former)

Woodard began working at Chapel Hill full-time in 1982 and is currently the Associate Dean
and Director of the Center for Student Success and Academic Counseling (“CSSAC”). While
Woodard has served the University in a variety of roles, he began his career at Chapel Hill as a
lecturer in AFAM. After Woodard assumed his present role, which included supervision of ASPSA
until it was relocated to the Provost’s Office, he learned that student-athletes were heavily enrolled
in independent studies. He stated that he was not aware of the paper classes. Woodard recalled that
his superior, Owen, was aware that there were many independent studies in AFAM. He said that
she had asked him why that was. Woodard reported that he told her his own understanding — that
ASPSA needed to find courses that students could be successful in and that would meet the needs
of student-athletes. Woodard reported that he understood that independent studies in AFAM were
to be scaled back. He recalled Mercer discussing how this reduction in AFAM independent studies
would cause difficulties for student-athletes.
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Jan Johnson Yopp

Dean of Summer School for Academic Affairs;
Walter Spearman Professor

School of Journalism and Mass Communication

Yopp, a professor in the Journalism School, has been the Dean of Summer School since
2008. As the Dean of Summer School, Yopp approved the late addition of Nyang’oro’s AFAM 280
class in the second summer session of 2011. She stated that she was unaware that Nyang’oro was
not going to be present for the majority of the course. Rather, she recalled that Nyang’oro
contacted her in June 2011 to say that he had a class that had to be offered so that students could
graduate. Yopp understood from Nyang’oro that the students who needed the course were AFAM
majors, and given that Summer School had the flexibility to add courses, she approved it thinking
that this was an opportunity to serve Chapel Hill students. She said she was shocked when she
learned the following February that Nyang’oro was not present for the majority of the class. Yopp
stated that the reason that Nyang’oro had received payment for the class was because she believed
he taught it as a “face to face” course. It was only after the AFAM 280 class came to her attention
in Fall 2011 that she went back through the Summer School records and saw the unusually large
number of courses taught by Nyang’oro and “Staff” in the AFAM Department. Yopp explained
how the old enrollment system and the associated paperwork could be exploited to allow such over-
teaching to remain undetected, as faculty members did not receive notice of every course listed
under their name.

B. Chapel Hill Faculty

Todd L. Austell

Research Assistant Professor

Department of Chemistry;

Academic Advisor

Academic Advising Program in the College of Arts and Sciences and the General College

Austell has been a Research Assistant Professor in the Chemistry Department and a faculty
Academic Advisor for the Sciences since July 1998. Austell advised students who majored in the
sciences and frequently advised his students to take less rigorous courses, such as those in the
AFAM or Communications Department, in order to balance otherwise difficult course schedules.
Austell’s understanding of the AFAM Department being less rigorous than other departments arose
from his conversations with students. Austell did not know about the paper classes.

Kenneth S. Broun
Henry Brandis Professor of Law Emeritus
School of Law

Broun is a professor emeritus at the Chapel Hill School of Law; he first came to Chapel Hill
in 1968. Broun consulted with various members of the AFAM faculty regarding District Attorney
Woodall’s investigation and ultimately participated in the State Bureau of Investigation’s interviews
with Leslie Strohm, Jonathan Hartlyn, and William Andrews. Broun knows Nyang’oro personally
and stated that Nyang’oro is very well regarded as an African scholar. According to Broun,
Nyang’oro had no apparent interest in athletics.
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Fred M. Clark

Professor of Portuguese Emeritus

Department of Romance Languages & Literatures;
Academic Coordinator for the Carolina Covenant (former)

Clark, who passed away in September 2014, was a professor emeritus in the Department of
Romance Languages & Literatures and a former faculty academic advisor; he first came to Chapel
Hill in 1967. Clark knew both Nyang’oro and Crowder and considered them to both be very
student-oriented and willing to help students. Clark was aware of the AFAM paper classes at the
time that they were offered; his understanding was that they were courses that required a long paper
and did not require attendance. Clark explained that that professors do not question other
professors’ courses, and so long as a department was offering a course, it was a legitimate course.

As an advisor, Clark would frequently advise students to consult with the AFAM
Department to see what courses were available, as he knew that the AFAM courses were not overly
taxing and were popular with students. Clark himself taught a course that was very popular with
student-athletes, Brazilian Fiction in Translation. Clark described himself as not being a tough
grader and stated that he told his students that if they completed their readings and took their
exams, the course would serve them well.

Michael J. Gerhardt
Samuel Ashe Distinguished Professor in Constitutional Law
School of Law

Gerhardt has been a Professor in the School of Law since 2005 and is a member of the FEC
at Chapel Hill. Jan Boxill appointed Gerhardt to an FEC subcommittee and charged the
subcommittee to review all the reports relevant to the academic irregularities, identify any remaining
questions regarding the irregularities and take steps to address those remaining questions. Gerhardt
stated that the subcommittee had no staff or resources to conduct any investigative work, however
they interviewed approximately 31 people prior to writing their report. According to Gerhardt, the
subcommittee did not know that the FEC was going to review the report for its endorsement, and
was confused and surprised when Boxill began making comments on the draft. The subcommittee
accepted most of Boxill’s changes because they realized that they were not finding facts and they did
not want to inadvertently state that there was an NCAA rules violation. Gerhardt did not believe
that the final draft of the report was substantially different than the original draft of the report.

Jay M. Smith
Professor
Department of History

Smith is a History professor who previously served as an Associate Dean for Undergraduate
Curricula from 2005-2009. As Associate Dean, one of Smith’s principal responsibilities was to
review new course proposals and to approve courses with draft syllabi that included meeting
schedules, reading assignments, and topics to be covered. Smith denied that that professors at
Chapel Hill had the autonomy to teach a course in any manner they desired. Smith stated that when
a course is approved, it is understood that it is approved in a specific format, and the professor is
obligated to seek approval for any change to that format.
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Deborah Stroman

Lecturer

Department of Exercise and Sport Science;
Member of the Faculty Athletics Committee

Stroman is a lecturer in the Department of Exercise and Sport Science, where she has
worked since 2007, and a current member of the FAC. Stroman, a former student-athlete, stated
that she took it upon herself to work with African American students, particularly athletes, as she
feels that it is important for the students to have a comfortable environment. Stroman explained
that she enjoys doing independent studies with students, but the students she works with realize that
they have to meet with her and do work.

Jonathan Weiler

Adjunct Assistant Professor of Global Studies

Curriculum in Global Studies;

Faculty Adviser

Academic Advising Program in the College of Arts and Sciences and the General College

Weiler worked as an Advisor in the Steele Building from 2002 until 2005, and since 2005 has
served as a faculty member in Global Studies. Weiler rarely worked with athletes when he was in the
Steele Building. As an advisor, Weiler refused to answer students’ questions about which courses at
the University were easy courses. Instead, he would advise the students to balance a writing course
with a course that does not require lengthy papers. Weiler stated that while everyone, advisors and
students, knew of courses that were easier, he never advised his students to take those classes
specifically.

C. AFAM Faculty and Staff Members

Deborah Crowder
Department Administrator
Department of African and Afro-American Studies (former)

Former Student Services Manager Debby Crowder served as de facto manager of the AFAM
Department from 1979 until her retirement in 2009. After Julius Nyang’oro became Chair in 1992,
Crowder began offering independent study courses that required only a single paper to be submitted
by the student, with no course attendance or professor contact. Beginning in the late 1990s,
Crowder also offered courses that were listed as lecture classes, but administered in the same
manner. Crowder ran every aspect of these courses, from creating the course and enrolling the
students to assigning paper topics and doing the grading; she often listed Nyang’oro as the instructor
of record and had broad authority to sign grade sheets on his behalf. Because Crowder graded these
courses very generously, she was able to help students and student-athletes boost their GPAs while
also satisfying curriculum requirements.

Crowder offered these courses for a variety of reasons, including a desire to help struggling
students out of sympathy. Crowder was also a passionate sports fan, and she developed ties to
ASPSA through her extremely close friendship with former counselor and tutor McSwain. As a
result, Crowder would frequently enroll student-athletes in paper classes and independent studies at
the request of ASPSA counselors. Crowder began to scale back the paper classes in 2005 or 2000,
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after receiving word from Nyang’oro that Dean Owen was monitoring the AFAM Department’s
independent study enrollments. Crowder’s retirement in September 2009 put an end to the majority
of the AFAM Department’s paper class offerings, with only a small handful of such courses offered
directly by Nyang’oro over the next two years

S. Travis Gore IV
Administrative Support Associate
Department of African and Afro-American Studies

Gore has served as an administrative support associate in AFAM since 2001. Gore
graduated from Chapel Hill in 2000 and started working in the Athletics Department after McSwain,
a family friend, referred him to a job as class attendance monitor. A year later, the AFAM
Department hired Gore to work under Crowder. While Crowder worked in the Department, Gore
assisted her by performing administrative tasks such as answering the phone, running office errands,
and occasionally doing travel reimbursements. After Crowder left, Gore took on many more
responsibilities, including interacting with and assisting Nyang’oro, and eventually assisting with
scheduling. Gore stated that Crowder never consulted with him before she left about how to handle
independent studies or other classes; rather, Nyang’oro would hand Gore a schedule and Gore
would enter it into the computer systems.

Gore acknowledged that his understanding of a paper class was a course that did not meet
and required the student to write a paper. Gore recalled that for the paper classes after Crowder left,
Nyang’oro would give him a list of topics that the class could write on, and Gore would provide the
topics to the students. Gore stated that he never graded papers and he did not sign grade change
forms or other paperwork unless a professor authorized him to do so on his or her behalf.

Perry A. Hall
Associate Professor
Department of African and Afro-American Studies

Hall joined the AFAM faculty in 1992. He stated that he was unaware of the paper classes
and other irregularities until the media began reporting on them. Hall said he was shocked to learn
that Nyang’oro had been involved in the matter. While he said that Nyang’oro was not notably a
sports fan, Hall stated that one could tell that Crowder was an ardent Tar Heels fan by looking at
her office. Hall described Crowder as one who enjoyed being a “savior” and said that she always
had struggling students coming and visiting her in her office. Hall explained that he assumed
students visited Crowder because she was adept at directing students towards resources on campus.

Reginald F. Hildebrand
Associate Professor
Department of African and Afro-American Studies

Hildebrand is a professor in the AFAM Department. Hildebrand worked in the AFAM
from 1981-1984, left Chapel Hill to teach at Williams College, and returned to Chapel Hill in 1994.
He had no knowledge of any of the paper classes or other academic irregularities within the
department. Hildebrand recalled that Nyang’oro delegated many of his responsibilities and was
inordinately dependent upon Crowder, in part because of her institutional knowledge. Hildebrand
described Crowder as someone who identified with students who came from diverse or
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underprivileged backgrounds. He said that Crowder believed these students were treated unfairly by
the system. According to Hildebrand, it was characteristic of Crowder to help both athletes and
non-athletes with both their personal and academic issues.

Kenneth R. Janken
Professor
Department of African and Afro-American Studies

Janken has been on the faculty of the AFAM Department since 1991. Janken recalled that
when Nyang’oro was chair, AFAM Department decisions were made without faculty input or
collective deliberation, and he assumed that Nyang’oro made all the decisions for the Department.
Janken was unaware of the paper classes and did not know that Crowder had a role in grading

papers.

Timothy J. McMillan
Senior Lecturer and (former) Associate Chair
Department of African and Afro-American Studies

McMillan is a senior lecturer in the AFAM Department and, with the exception of a seven-
year period when he worked in California, has worked in the Department since the 1984.*'*
McMillan has known Crowder since he was a graduate student, and described a good relationship
with Crowder. Nyang’oro and McMillan, on the other hand, never had close relationship, and
McMillan credits Crowder with getting him hired back into the Department after he left California.
McMillan acknowledged that he remained one of Crowder’s favorite people in the Department
throughout his career. McMillan stated that Crowder was very close with students and had a set of
students that were her “special projects” — students that had physical or mental health issues,
students with challenging family backgrounds, and other students that struggled on campus.

S. Alphonse Mutima
Lecturer
Department of African and Afro-American Studies

Mutima has been a lecturer in the AFAM Department, where he teaches Swahili, since
1996 Mutima struggled to work with student-athletes, whom he said frequently misbehaved in
class and showed little interest in Swahili. He complained to Crowder about the number of student-
athletes in his classes and their poor behavior. Crowder did little to rectify the situation, he said.
According to Mutima, student-athletes considered Crowder to be in charge of them and paid little
attention to him. Crowder, he claimed, would get upset with him when he gave student-athletes the
low grades that they deserved.

214 McMillan’s knowledge of the paper classes is discussed at Section V.B.3.a, supra.

21> Mutima’s knowledge of the paper classes is discussed at Section V.B.3.b, supra.
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Julius Nyang’oro
Chair and Professor
Department of African and Afro-American Studies (former)

Nyang’oro was a Professor in the AFAM Department from 1989 to 2011 and also served as
Chair of the department beginning in 1992. Unlike his predecessors, Nyang’oro took a hands-off
approach to administering the Department and relied on Student Services Manager Debby Crowder
to handle many tasks, allowing her to obtain an outsized role. Nyang’oro’s lack of close oversight of
the Department was one of the main factors that allowed Crowder to offer irregular independent
studies and paper classes throughout his tenure as Chair. Although Nyang’oro did not initially offer
these classes himself, he was aware of them, and he acquiesced to them by failing to take action to
stop them. Nyang’oro allowed Crowder to continue to offer these courses partly because his busy
schedule frequently sent him out of the country, but also due to his own sympathy for student-
athletes’ struggles.

In 2005 or 2006, Nyang’oro recalls going to lunch with Dean Owen, who complained to him
about the extremely high number of independent studies he was handling and told him to rein
Crowder in; Nyang’oro complied, and the number of independent study courses were reduced.
After Crowder’s retirement in September 2009, ASPSA Academic Counselor Jaimie Lee began
approaching Nyang’oro and lobbying him to offer certain paper classes. In response to these
requests, between Fall 2009 and Summer 2011, Nyang’oro offered three bifurcated classes and two
paper classes, including the Summer 2011 AFAM 280 course that resulted in his December 2013
indictment.

Georges Nzongola-Ntalaja
Professor
Department of African and Afro-American Studies

Nzongola-Ntalaja has been a professor in the AFAM Department since 2007. Nzongola
stated that he knows Nyang’oro well and that Nyang’oro recruited Nzongola to teach at Chapel Hill.
When Nzongola first arrived in the AFAM Department, however, he was surprised to learn that the
department faculty only met once a year. Nzongola recalled that Nyang’oro traveled frequently and
was heavily involved in consultancies. Crowder, from Nzongola’s perspective, was the one who ran
the AFAM Department and made sure that things that were supposed to be done were done,
including the scheduling of classes.

Robert Porter
Lecturer
Department of African and Afro-American Studies

Robert Porter has been a lecturer in the AFAM Department since 1989. Porter stated that
his sense of Nyang’oro was that Nyang’oro did not “run a tight ship.” Porter viewed Crowder as
having some level of power and described her as one who cared greatly about all students, not just
student-athletes.
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Charlene Regester
Associate Professor
Department of African and Afro-American Studies

Regester is a professor in the AFAM Department; she taught courses as a Teaching Assistant
in the 1980s and formally joined the AFAM faculty around 1990. Regester stated that the former
AFAM chairs, Colin Palmer and Trudier Harris, ran the Department in a tight manner; however, she
described Nyang’oro’s leadership as absentee. Regester stated that Crowder was essentially in charge
of the Department.

Walter C. Rucker
Associate Professor
Department of African and Afro-American Studies

Rucker was a professor in the AFAM Department between 2011 and 2014. Rucker stated
that Nyang’oro recruited him to come to Chapel Hill in part because of his administrative experience
and his capacity to lead. Rucker described Nyang’oro as an affable person and a smooth talker who
put everyone at ease, but noted that Nyang’oro was away from campus very often.

Eunice Sahle
Associate Professor and Chair
Department of African and Afro-American Studies

Sahle is a professor and Chair of the AFAM Department; she joined the Department in
2001.*'° Like other faculty members, Sahle stated that there was very little faculty governance and
the Department as a whole was “fractured” under Nyang’oro’s leadership. Sahle stated that
Crowder became the de facto chair of the Department during Nyang’oro’s frequent absences from
campus and it was Crowder who did the scheduling, informed faculty of when grades were due, and
generally made sure that the Department ran appropriately

Mamarame Seck
Assistant Professor
Department of African and Afro-American Studies

Seck has been a member of the AFAM faculty since 2008. Like other faculty members, Seck
recalled that Nyang’oro held faculty meetings rarely — usually only once in the beginning of the
school year, and then when it was necessary for a hiring issue.

216 Sahle’s knowledge of the paper classes is described at Section V.B.3.c, supra.
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Bereket Selassie

William E. Leuchtenburg Professor of African Studies,
Department of African and Afro-American Studies
Professor

School of Law

Selassie has been a professor in the AFAM Department since 1994. Selassie, who was very
close with Nyang’oro, described Nyang’oro as a brilliant scholar, but stated that Nyang’oro “strayed
from the norm” with his frequent travels to Africa. Selassie described Crowder as someone who
was compassionate with students who were facing problems, and acknowledged that she, too, may
have “strayed from the norm” in order to help students.

D. Current and Former Members of the Faculty Athletics Committee

Lissa L. Broome

Wells Fargo Professor of Banking Law
Director of the Center for Banking and Finance
School of Law

Faculty Athletics Representative

Broome has been professor in the School of Law since 1984 and has served as Chapel Hill’s
Faculty Athletics Representative (“FAR”) since 2010. As the FAR, Broom sits ex gfficio on the
Faculty Athletics Committee and also previously served on the FAC from 1991-1996, 2000-2008,
and 2009-2010. Broome did not independently recall the FAC’s 2002 review of independent studies.
Although Broome had a clearer recollection of discussing independent studies during the FAC’s
2006 review, she did not recall any discussion of academic freedom at either the November 2006 or
January 2007 FAC meetings, despite having heard Blanchard explain his firm recollection of that
discussion. Broome did, however, recall some discussions which in retrospect may have pertained
to the paper classes. On one occasion, Broome stated that she talked to Coach Sylvia Hatchell and
Hatchell mentioned to Broome after these matters came to light that Crowder was “such a good
professor.” Later, in January 2013, while in a meeting with Baddour, Mercer, and Blanchard,
Broome was told about a past meeting in which Butch Davis told Mercer and Blanchard that he
wanted “more courses without attendance.” Broome said that she never told anyone about this
account of Butch Davis. Davis denied ever making such a statement.

John P. “Jack” Evans

Professor Emeritus of Operations
Kenan-Flagler Business School;

Faculty Athletics Representative (former)

Evans is the former FAR for the University, having served in that role from 1995 to 2010.
He has been a member of the Kenan-Flager Business School faculty since 1970. Evans did not
recall anyone discussing the AFAM Department’s independent studies at an FAC meeting, nor did
he recall, as Blanchard alleged, stating that the manner in which a faculty member conducts a course,
and the level of rigor in a course, is a matter of academic freedom. Evans did recall discussions
regarding clustering of student-athletes in certain majors, including in AFAM.
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Kathleen M. Harris

James Haar Professor

Department of Sociology

Member of the Faculty Athletics Committee (former)

Harris is a professor of Sociology and served on the FAC from 2003 to 2011. Harris
recalled discussing independent studies in 2006 following the Auburn story, and coming away from
the discussion feeling good about the status of independent studies at Chapel Hill. Harris recalled
some general discussion about what constitutes an independent study — that it can be structured
however the professor wants, and that overrepresentation of independent studies with one
professor, or with many student-athlete enrollments, would not be acceptable — but was certain that
the FAC did not receive a more detailed description of the paper classes.

H. Garland Hershey, Jr.

Professor

School of Dentistry;

Member of the Faculty Athletics Committee (former)

Hershey is a professor in the School of Dentistry and was a member of the FAC from 2001
to 2006. Hershey stated that he did not remember the issue of classes without attendance
requirements being raised before the FAC. Hershey stated that he recalled occasions when John
Blanchard and Robert Mercer would attend FAC meetings but he did not recall the specifics of their
conversations. Hershey recalled that the FAC did review the number of students enrolled in certain
departments and did an analysis of major clustering, but he did not recall any discussions regarding
anomalies in the AFAM Department specifically.

Lloyd S. Kramer

Professor

Department of History;

Member of the Faculty Athletics Committee (former)

Kramer is a Professor of History and served on the FAC from 2003 to 2007. He believes
that the FAC may have asked in a general way whether independent courses were legitimate, but
there was no data presented in 2006 or 2007. Kramer did not recall discussion of academic freedom
and was certain that the FAC did not hear specifics about the paper classes. Kramer led the effort
to challenge the statement in the Martin Report that was ultimately clarified.

George S. Lensing, Jr.

Mann Family Distinguished Professor

Department of English & Comparative Literature;
Member of the Faculty Athletics Committee (former)

Lensing, an English Professor, served on the FAC from 2003 to 2008. Lensing recalled that
in 20006, the FAC reviewed The New York Times article on Auburn University’s use of independent
studies and discussed the issue at the November 2006 FAC meeting. Lensing stated that the
committee discussed how there was a large number of student-athletes enrolled in independent
studies, but Lensing did not recall any other context in which this was discussed. Lensing could not
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recall whether there was any discussion of the AFAM Department nor could he recall whether there
was a discussion of abnormal uses of independent studies.

Mary Lynn

Professor and Assistant Director,

School of Nursing

Member of the Faculty Athletics Committee (former)

Lynn, a professor and Chair of the Faculty in the School of Nursing, served on the FAC
from 2004 to 2007. She recalled no discussion of independent studies, and she said that the types of
independent studies described in the newspapers would have raised red flags to her.

Joy J. Renner

Clinical Associate Professor

Department of Allied Health Sciences;
Director, Division of Radiologic Science;
Chair of the Faculty Athletics Committee

Renner is the current chair of the FAC. Renner stated that it was important for the
University to review student transcripts and determine how many irregular courses were counted
towards degrees.

J. Steven Reznick

Professor

Department of Psychology;

Member of the Faculty Athletics Committee (former)

Reznick is a professor of Psychology and served on the FAC from 2006-2012, including
service as chair of the committee from 2008-2012. Reznick recalled the discussion of independent
studies in 2006 and 2007, but he did not recall any discussion of how independent studies should be
conducted or the issue of academic freedom for professors leading independent studies.

Barbara M. Wildemuth

Professor and Associate Dean

School of Information and Library Science;

Member of the Faculty Athletics Committee (former)

Wildemuth is a professor and Associate Dean of the School of Information and Library
Science and served on the FAC from 2005 to 2008. Wildemuth recalled the FAC discussed the
independent study scandal at Auburn University, however she did not recall anyone questioning
whether a similar scandal could happen at Chapel Hill, nor any discussions of the student-athletes’
use of independent studies.
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Rachel A. Willis

Bowman and Gordon Gray Professorship for Distinguished Undergraduate Teaching Department
of American Studies;

Member of the Faculty Athletics Committee (former)

Willis is a professor of American Studies and served on the FAC from 2006 to 2009. Willis
recalled discussions of major distribution among student-athletes and some discussions of
independent studies, but stated that the nature and extent of the AFAM paper classes was not
presented to the FAC during the 2006 meeting.

E. Chapel Hill Staff and Advisors

Alice C. Dawson
Senior Assistant Dean
Academic Advising Program in the College of Arts and Sciences and the General College

Dawson is a Senior Assistant Dean for Academic Advising and has worked at Chapel Hill
since 1984. Dawson stated that she first met Crowder around 2001. Dawson learned from her
colleagues that Crowder was a very kind person who was known for helping students. According to
Dawson, there was a general understanding in Academic Advising that the AFAM Department was
willing to add students to an independent study late in the semester. Thus, if an advisor had a
student who was in a crisis situation, Crowder might be able to help. Dawson stated that she
probably heard about Crowder and AFAM Department independent studies from Betsy Taylor,
who was part of a “good old girls network” with Crowder. Dawson estimated that she would send
one or two students to Crowder for help each year. Dawson assumed that the AFAM Department
independent studies had faculty oversight.

James R. “Jim” Kessler
Director
Department of Accessibility Resources and Service (retired)

Kessler served as the Director of Accessibility Resources for sixteen years until he retired in
2013. Kessler stated that there was a lot of concern and discussion among the staff in his
department regarding under-prepared student-athletes who were matriculating to Chapel Hill.
Kessler stated that while he was assisting with registration as part of his duties, he witnessed athletic
counselors directing student-athletes to certain courses. Kessler explained that he asked Beth
Bridger about why the athletes were being enrolled in these courses in such large numbers, and
Bridger stated that ASPSA had to make sure the student-athletes were successful.

Chloe J. Russell

Assistant Dean

Academic Advising Program in the College of Arts and Sciences and the General College Steele
Building

Russell is an advisor in the Steele Building and a Chapel Hill alumna. Russell stated that she
began working in advising in 2008 and learned early on to send struggling students to the AFAM
Department. However, Dean Cannon later told her that she did not trust was happening in the
AFAM Department and preferred that the advisors not refer students to the Department. Russell
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did not know why Cannon was suspicious of the Department and had little interaction with AFAM
after that.

Elizabeth B. “Betsy” Taylor
Student Services Manager
Academic Advising Program in the College of Arts and Sciences and the General College

Taylor worked at Chapel Hill in various positions for over 20 years and retired in 2008.
Taylor stated that she started working as the graduation coordinator in the Steele Building in 1988.
In this role, Taylor was responsible for approving students’ applications to graduate. Taylor came to
know all of the directors of undergraduate studies and secretaries in the College departments, and
she likely met Crowder in the 1990s. At some point Taylor learned that Crowder was someone who
was able to help students, including through paper classes. Taylor thought Crowder told her about
the paper classes. Crowder would set up classes for students who needed the courses to graduate.
Taylor recalled that Crowder told her that the students did not have to attend the class and would
write a paper instead. Taylor stated that her assumption was that the students were being supervised
by, and working with, a faculty member. Taylor said that most of the advisors knew about these
classes, including Carolyn Cannon. Taylor stated that she had specific conversations about the
classes with Cannon, and it was Taylor’s understanding that Cannon spoke to Dean Owen about the
classes as well.

F. Academic Support Program for Student-Athletes Staff

Bradley Bethel
Learning Specialist
Academic Support Program for Student-Athletes

Bethel has worked as a learning specialist in ASPSA since the fall of 2011. Bethel works
exclusively with the football team, and works one-on-one with under-prepared football athletes to
help them develop reading, writing, and learning skills. Bethel stated that in his experience, Chapel
Hill admitted some student-athletes who were so under-prepared that they were unable to succeed at
the University.

Brent Blanton
Associate Director
Academic Support Program for Student-Athletes

Blanton joined ASPSA in 2005 and has been an Associate Director of ASPSA since 2000.
Currently, he serves as an academic counselor for men’s golf and wrestling, runs the ASPSA
database, and supervises four other ASPSA staff members; previously, he served as an academic
counselor for various Olympic sports, including women’s soccer. Blanton knew about the paper
classes, which he said that he and others in ASPSA considered the same as independent studies.
Blanton knew Crowder and would call or email to ask her for help with his students, but he did not
know that Crowder was grading papers or that there was no faculty oversight.

Blanton directed some of his players toward paper classes. Besides being easy grades, these
classes held an added advantage for some top women’s soccer players who traveled extensively to
play on national soccer teams while enrolled at Chapel Hill. Blanton also helped Coach Anson

117



CADWALADER

Dorrance attract top women’s soccer recruits to Chapel Hill by suggesting a hypothetical slate of
courses that a recruit could take — often including include paper courses — so that she could both
travel with the national team and stay enrolled at Chapel Hill.*"’

Beth Bridger
Associate Director
Academic Support Program for Student-Athletes (former)

Bridger worked in ASPSA for seven years beginning in 2006. She was hired as a learning
specialist and initially reported to Cynthia Reynolds. Bridger was ultimately promoted to Associate
Director and oversaw ASPSA’s football staff after Reynolds’ departure. According to Bridger, while
ASPSA officially reported to the College of Arts and Sciences, there was an undeniable reporting
line to the football coaches and stated that Coach Davis would hold her accountable if there was an
issue with a football player’s eligibility. Bridger stated that when she was in charge of the football
academic program, she formalized regular meetings between the ASPSA football staff and the
coaches. Bridger stated that the coaches were aware that their players were taking independent
studies, and the Chapel Hill administration was definitely watching the enrollments of independent
studies. Bridger recalled that Robert Mercer held an ASPSA staff meeting in which he told the
attendees that Owen was monitoring the enrollment of AFAM courses and they needed to limit
their enrollment of student-athletes in those courses.

Bridger said that she learned about the paper courses during her first semester at Chapel Hill.
She recalled that she asked Reynolds about the courses, and Reynolds explained that the classes did
not meet. Instead, Reynolds explained, the professor would run the class by giving students an
assignment to complete over the course of the semester. Bridger said that the ASPSA staff did not
know in advance what paper classes were going to be offered each term, so they would call the
Department and then ask what courses were going to be available. Bridger explained that the
ASPSA staff would facilitate the completion of the papers during team study halls. Bridger stated
that she heard comments about the paper class assignments being turned into Crowder, but she did
not concern herself with whether Crowder was grading the papers. Bridger acknowledged that
without the high grades received in these courses, it is possible that players might not have been
eligible to compete under NCAA rules.

Catherine Frank
Tutor
Academic Support Program for Student-Athletes (former)

Frank was an ASPSA tutor from the late 1980s until 2010. She always worked with men’s
basketball players and saw her role as helping students on specific assignments, in addition to
helping them become better writers. Frank said that she never wrote sections of a student’s paper,
and she never heard of a student driving to a tutor’s house to pick up papers. Frank said that she
was not usually focused on students’ grades, and although she knew who Crowder was, she did not
know that Crowder was grading papers.

217 For example, on one occasion, Blanton specifically suggested that Dorrance mention Crowder, and the
past use of “AFAM/AFRI independent study courses” by women’s soccer players, while communicating
with a potential recruit. Exhibit 55.
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Janet Huffstetler
Tutor
Academic Support Program for Student-Athletes (former)

Huffstetler was an ASPSA tutor from approximately 1996 until the late 2000s. Huffstetler
worked mainly with men’s basketball players on a variety of subjects. As a tutor, Huffstetler knew
that some of her students were taking independent study courses in the AFAM Department, but she
thought the students had been required to meet with the professor five times over the course of the
semester. Huffstetler knew Crowder socially through her friendship with McSwain, but did not
know that Crowder was grading papers. On the subject of academic assistance, Huffstetler said that
she never wrote a paper for a student; she typed out “suggestions for what a paper might cover,” but
never whole sections of a student’s paper. Huffstetler vehemently denied Rashad McCants’
allegations that tutors would write papers for students.

Amy Kleissler
Learning Specialist
Academic Support Program for Student-Athletes (former)

Between 2005 and 2012, Kleissler worked for ASPSA in various capacities, including as a
tutor, mentor, and learning specialist. Kleissler recalls learning about the paper classes from Beth
Bridger, who explained how the classes worked and how Kleissler would help “shepherd” students
through the paper-writing process. Kleissler did not question the legitimacy of the courses because
she trusted her ASPSA colleagues, and she felt that the papers could provide a good learning
experience for struggling students. Kleissler did not know who Crowder was, and as a tutor,
Kleissler had assumed that the professor was grading the papers.

Kleissler described her role in working with students as teaching them skills, rather than
ensuring the quality of their work. Kleissler said that initially, tutors were permitted to provide
written comments on a student’s paper, but these rules changed over time. Kleissler recalls
extensive discussion regarding the line between appropriate and inappropriate assistance. She drew
a distinction between altering content (which was never allowed) and providing comments or
circling mistakes. Kleissler said that when she did provide written notes on a student’s work, she
would ask for approval from Beth Bridger to ensure that her comments were appropriate.

Jaimie Lee
Academic Counselor
Academic Support Program for Student-Athletes

Lee started working as a tutor and mentor in 2006 and became a full-time ASPSA staff
member in 2007; initially, she worked with students in all different sports, but she soon began
working exclusively with football players. Lee first encountered paper classes as a tutor and mentor,
and she became fully aware of them when she became a counselor. Lee stated her view that the
paper classes provided an opportunity to work on the building blocks of a research paper, such as
how to write a thesis statement, how to create an abstract, how to conduct research, and ultimately,
how to do critical analysis. Nonetheless, Lee, along with Beth Bridger, delivered a presentation to
the football coaches in November 2009 that described the football team’s past reliance on AFAM
paper classes for eligibility purposes.
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After Crowder retired, Lee built a relationship with Nyang’oro by emailing him and visiting
him on a regular basis. She asked him to offer certain paper classes, with some success; for example,
the Summer 2011 AFAM 280 paper class was offered in response to a request from Lee. Lee stated
that she does not recall the specifics and denied having influenced Nyang’oro’s decision to offer the
course, although she acknowledged that she had asked Nyang’oro whether a class would be offered
that student-athletes might be interested in.

Robert Mercer
Director
Academic Support Program for Student-Athletes (former)

Mercer was the Director of ASPSA from 2002 to 2012; in that role, he was in charge of
overall administration of the program rather than advising individual students. Formally, Mercer
reported to the Associate Dean of CSSAC in the College of Arts and Sciences, but he said that in
reality, John Blanchard served as Mercer’s supervisor on a day-to-day basis. Mercer said he was in
closer communication with the Athletics Department than with Harold Woodard or others in the
College of Arts and Sciences.

Mercer knew about the paper classes, but he believed the courses to be legitimate
independent studies that were also open to non-athletes. He recalled that students did the required
work in each class. He emphasized that the paper classes were part of a path to eligibility that also
included courses in Drama, Communications, and Exercise and Sport Science. Mercer recalled that
there was inherent pressure to ensure that students remained eligible to play; therefore, the grades
that students received in AFAM paper classes became part of a strategy to keep them academically
eligible. Similarly, with respect to major selection, Mercer explained that the ASPSA counselors
struggled to advise certain student-athletes who wished to pursue more challenging majors when
those student-athletes were under-prepared for the rigors of the curriculum and, additionally, had
balance time commitments to their sport.

Mercer recalled having concerns that the AFAM classes were similar to the classes at
Auburn, and bringing those concerns to John Blanchard, who raised them during the 2006 FAC
meeting. Mercer recalls that Blanchard described the nature of the paper classes and was firmly
advised by the FAC that faculty decide how courses are taught. Regarding the FAC’s direction that
Mercer track independent studies going forward, Mercer recalled discussion of the subject, but said
he never followed up because he was never asked about it again.

Mercer also remembers Owen occasionally attending ASPSA staff meetings and remembers
hearing from Owen about a cutback of AFAM classes.

Kym Orr
Academic Counselor
Academic Support Program for Student-Athletes

Orr is an academic counselor for Olympic Sports, including cross country, track, rowing, and
fencing. He joined ASPSA in late 2002. Orr stated that he was aware that there were independent
studies that students took in the AFAM Department, however he thought the AFAM independent
studies were conducted in the same manner as any other department’s independent studies. Orr
stated that he also knew that Swahili was popular among student-athletes.
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Tia Overstreet
Academic Counselor
Academic Support Program for Student-Athletes

Overstreet began working as an academic counselor in ASPSA in 2010, however she worked
in a part time capacity as a study table monitor and tutor prior to becoming a counselor. Overstreet
explained that her job was to do research and find classes that were available for her student-
athletes. Overstreet stated that she and the ASPSA staff met with the student-athletes who were
taking independent studies two to three times a week to make sure they were progressing on their
assignment.

J. Whitney Read
Tutor
Academic Support Program for Student-Athletes (former)

Read is a Chapel Hill alumna, a member of the Class of 2009 who graduated with a B.A. in
African Studies. After graduating, Read worked as a tutor from January through June 2010, and was
primarily responsible for tutoring football players in Swahili and African Studies paper courses.
Read, a former Swahili student, explained that Professor Mutima would frequently discuss his
frustrations with teaching student-athletes. She said he viewed the student-athletes as uninterested
in learning. Read recalled that student-athletes would receive very low Swahili test grades
throughout the semester, yet they would still receive passing final grades for the course. Read
recalled that Mutima recommended that certain student-athletes take Swahili 403 as a paper course.

When tutoring students in paper courses, Read would provide student-athletes with paper
topics that she developed. Read said she aggressively guided student-athletes to the content they
should include in their papers, and would heavily edit their papers. While Read did not encounter
student-athletes intentionally plagiarizing articles, she found that many student-athletes struggled
with paraphrasing ideas, and she frequently assisted them in paraphrasing and citing work
appropriately. Read acknowledged that there were times in which she provided more tutoring
assistance than was appropriate.

Jennifer Wiley Thompson
Tutor
Academic Support Program for Student-Athletes (former)

Wiley worked as a tutor for ASPSA when she was an undergraduate at Chapel Hill from
2007 to 2009.*"* Wiley and the other ASPSA tutors did not receive formal training for their role as
tutors; instead they had a meeting with a compliance officer who gave a presentation on what
constituted providing appropriate academic assistance to provide to student-athletes. According to
Wiley, Bridger spoke with the tutors after the compliance meeting, and told the tutors that they
could have some flexibility with the black and white rules that compliance presented. As a tutor,
one of the issues Wiley was supposed to monitor for was plagiarism; however, Wiley explained that
her vigilance on plagiarism in student-athletes’ writing was often frustrated because she had no
control over what the student-athletes put in their papers after they left the tutoring sessions. Wiley

218 See Section V.A.5.a, supra, that addresses Wiley’s conduct.
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was frequently frustrated in her role as a tutor, and she believed that this was in part because most of
the student-athletes she worked with had little motivation to do well academically — their goal, and
ASPSA’s goal for them, she said — was to stay eligible. In keeping with this focus on eligibility,
Wiley explained that student-athletes would generally be put in a paper class if they was ineligible or
close to becoming ineligible, as the paper classes were “huge GPA boosters.”

Many of the student-athletes that Wiley worked with were admitted to Chapel Hill with
severe academic disadvantages and often had very few writing mechanics. Wiley recalled that she
would often tell the student-athletes that she saw an error in a sentence, but they would be unable to
spot the error on their own. Eventually, Wiley explained, it became easier to suggest how to phrase
something and the student-athletes would write the statement down verbatim. It was at this point,
Wiley stated, that she realized she had crossed the line into inappropriate assistance. Wiley stopped
working for ASPSA when she graduated in 2009, however the athletes continued to contact her and
ask for her help. Wiley stated that she cared deeply for the student-athletes and continued to help
them. By this point, Wiley stated that she was exhausted dealing with the student-athletes’ lack of
skills, and it became faster for her to type and write portions of papers for them. Wiley
acknowledged that she eventually would write significant portions of student-athletes’ papers.

Jennifer Townsend
Associate Director
Academic Support Program for Student-Athletes

Townsend has been an Associate Director of ASPSA since 2009, when she replaced Walden.
She currently serves as the academic counselor for men’s basketball and women’s swimming, and
supervises four other staff members. Townsend has never met Crowder, who retired prior to her
arrival, and only briefly met Nyang’oro. Townsend learned about paper classes from Mercer when
she first came to Chapel Hill, but she did not have much direct involvement in part because
Crowder was no longer in the AFAM Department. Townsend also explained that men’s basketball
assistant coach Joe Holladay wanted the basketball athletes to go to class and not take independent
study courses.

Wayne Walden
Associate Director
Academic Support Program for Student-Athletes (former)

Walden was the Associate Director of ASPSA and academic counselor for multiple sports,
including men’s basketball from 2003 to 2009. Initially, Walden worked in collaboration with
academic counselor Burgess McSwain, and he found that a large number of basketball student-
athletes were majoring in AFAM and taking paper classes. Walden was aware of the paper classes
and thought they had been approved by the University because they were open to all students.
Walden said that he tried to limit the number of enrollments in the paper classes for the students
Williams recruited. He explained that he wanted to avoid developing a culture that depended on
these classes, preferring the structure of a regular lecture course.

Walden did not know Nyang’oro, but he would work with Crowder to enroll his students in
AFAM and AFRI classes. He knew that students enrolled in paper classes had no contact with
faculty, and he said that he thought Crowder was probably doing some of the grading, though he
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never knew for sure. Walden did not feel that there was anything wrong with these courses,
however, because they were open to and taken by regular students in addition to student-athletes.

Spencer Welborn

Assistant Dean

Academic Advising Program in the College of Arts and Sciences;
Academic Counselor

Academic Support Program for Student-Athletes (former)

Welborn served as an academic counselor for Olympic sports from 2008 until the spring of
2014. Welborn stated that he learned of the paper classes from talking with students with whom he
worked. Welborn explained that his understanding is that the paper courses were run by the
Department chair who would meet with the students a “few” times and required a research paper
that the students could complete at their own pace. Welborn stated that he did not recall anyone
questioning the propriety of the courses. Welborn also knew Crowder and stated that she was
known for always helping students.

Mary Willingham

Academic Advisor

The Center for Student Success and Academic Counseling (former);
Learning Specialist

Academic Support Program for Student-Athletes (former)

Willingham is a former academic advisor and learning specialist. Willingham joined ASPSA
as a learning specialist in the Fall 2003 and worked with students that had learning disabilities or
needed reading and writing remediation. Willingham stated that around 20006, she began working
with men’s basketball, and stated that she found “a whole new world with respect to keeping
student-athletes eligible.” Willingham explained that she would do grade checks on students and see
the paper classes on their transcripts, and realized that these classes were keeping student-athletes
eligible. Willingham stated that coaches would call the academic counselors and state that they
needed a certain student-athlete eligible, and then the counselors would do whatever was necessary
to keep that student-athlete eligible, including getting the student-athlete into the “right classes.”
Willingham also recalled one meeting in which Dean Owen came to ASPSA and said that the
University was going to “shut down the independent studies.”

G. Chapel Hill Athletics Department

Richard A. Baddour
Director of Athletics (former)

Baddour was Athletics Director from 1997 to 2011 and Assistant Athletics Director from
1985 to 1997. Baddour became aware of the irregular classes when Blanchard and Mercer
approached him about AFAM professors assigning independent work before the issue was taken to
the FAC in 2006. Baddour did not remember the specifics of the FAC discussion in 20006.
Although Baddour knew that a large number of student-athletes were enrolled in these classes, he
understood them to be open to non-athletes and to involve regular dialogue between the professor
and the student. Baddour remembered hearing from Blanchard and Mercer about Owen’s oversight
of AFAM, but he thought she was concerned about easy grading — not about independent courses.
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Baddour recalled hearing from Roy Williams about McCants’ four independent studies courses in
Spring 2005, but does not recall when he and Williams had this conversation. He thinks it was
sometime after the Spring 2005 semester. Baddour recalled that Williams asked Baddour whether
the number of independent studies McCants had taken troubled him, and Baddour replied that it did
trouble him and that he wondered how the college had allowed it to happen.

John Blanchard
Senior Associate Director of Athletics (retired)

Blanchard was Senior Associate Director of Athletics from 2002 to 2013, and previously
served as Director of ASPSA from 1985 to 1999 and 2001 to 2002. Blanchard knew about the
paper classes beginning in the 2000s, but his knowledge of the courses evolved over time. Initially,
he only understood that student-athletes were taking traditional independent studies. He eventually
came to learn from the ASPSA counselors that the paper classes were actually listed as lectures, but
taught as independent studies.

Blanchard has some recollection of reviewing whether student-athletes were clustering in
independent studies for the FAC in response to similar problems at Duke. During the April 2002
FAC meeting, he and Jim Murphy presented data on student-athlete enrollments in such
independent study courses. Blanchard more clearly recalled telling the FAC about the AFAM
classes in 2006 and 2007, following the Auburn story in The New York Times. He recalled he told the
FAC that the courses were taught as independent studies despite being advertised as lecture courses,
but he was firmly advised by the faculty not to question how professors teach their classes.

John S. Bunting
Head Coach
Football (former)

Bunting was the head football at Chapel Hill from 2001-2006. Bunting stated that he was
aware that there were paper classes and that they were available to athletes and other students.
Bunting stated that he thought that the paper courses were only available during the summer and he
knew that the requirement was that the student write a paper. He said he knew the paper courses
did not require attendance and he was told by ASPSA that these courses were what a player needed
to take to get eligible or stay eligible for the coming semester. Bunting said he was never aware of
plagiarism in the courses.

Lawrence R. “Bubba” Cunningham
Director of Athletics

Cunningham has served as Chapel Hill’s athletics director since October 2011. Cunningham
was hired a few days before Chapel Hill appeared before the NCAA’s Committee on Infractions.
When he became aware of the academic issues, Cunningham decided that the Athletics Department
needed a change in leadership in order to have credibility. Cunningham explained that Blanchard
retired, and ASPSA went into a transition, with Harold Woodard serving as the interim director.
Cunningham stated that he pushed for ASPSA to be moved to the Provost’s Office where it could
not be influenced in an undue manner. Cunningham stated that the University also has a new
approach to admissions, that includes higher standards for student-athletes and focuses on recruiting
students with higher GPAs and SAT scores.
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Paul Hilton “Butch” Davis, Jr.
Head Coach
Football (former)

Davis was named the head football coach at Chapel Hill in late 2006 and remained the head
coach until he was fired at the end of July 2011. Davis stated that a member of the Chapel Hill
Board of Trustees vetted him for 18 months, and then he was recruited to come to Chapel Hill by
two Trustees, James Moeser and Dick Baddour. Davis recalled that during his first two years at
Chapel Hill, he had to remove 27 players from the football team because of academic and behavior
issues.

Davis explained that he knew that a lot of the African American players were taking AFAM
classes, but he did not know that it was a major. Davis said that he was aware of the paper classes,
but ASPSA made it appear as though other departments had paper classes as well. Davis also
recalled that he complained to Cynthia Reynolds about the football players taking Swahili as their
foreign language, which he did not think was appropriate. He said that he was told that Swahili was
easier than other college-level languages.

Matthew S. Doherty
Head Coach
Men’s Basketball (former)

Doherty served as an assistant basketball coach under Roy Williams at the University of
Kansas from 1992-1999, then served as head coach at Notre Dame before returning to his alma
mater, Chapel Hill, to serve as the head men’s basketball coach from 2000 through 2003. Doherty
stated that as a coach he was aware that AFAM was an easy major. Doherty explained that he did
feel as though his athletes were put into easier classes, but he never had the impression that there
was anything inappropriate about the classes. Doherty stated that much like water finds the lowest
course, students will find the easiest major and athletes will find athlete-friendly professors.

Anson Dorrance
Head Coach
Women’s Soccer

Dorrance has been the head women’s soccer coach at Chapel Hill since 1979. Dorrance
stated that he first heard about the AFAM classes when he read about them in the newspaper and he
was not aware that any of his athletes took the courses. Dorrance stated that he is not certain how
common it is for his athletes to take independent studies. He explained that he has athletes that take
time off from Chapel Hill’s team to play on and travel national teams, and thus ASPSA tries to get
these athletes as many online courses or independent studies as they can under Chapel Hill’s
policies. Dorrance acknowledged that he talked to recruits about taking independent studies, but
that his hands are tied because he cannot recruit students by promising them that they can take all
independent studies and online courses. Because of this, Dorrance stated that when he recruits, he
is often at a disadvantage compared to schools that have more flexible policies that allow their
athletes to spend more time away from campus on national teams.
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Scott Forbes
Associate Head Coach / Pitching Coach
Baseball

Forbes is the pitching coach for the baseball team. Forbes said that he follows his athletes’
schedules and is aware of what classes they are taking, but did not recall any student-athletes taking
AFAM courses, nor did he recall hearing his athletes talk about AFAM classes or paper classes.

Michael Fox
Head Coach
Baseball

Fox has been the baseball coach at Chapel Hill since 1998. Fox stated that he places a great
emphasis on academics and requires all his athletes to attend class. When players do not attend
class, he said they are benched. Fox explained that everyone was aware of the independent studies
that student-athletes frequently took, however he had never heard of the paper classes.  Fox
explained that he preferred that his students did not take independent studies because it was difficult
to monitor the athletes’ progress in the course.

Larry Gallo, Jr.
Executive Associate Athletics Director

Gallo is currently the Executive Associate Director of Athletics, serving as Cunningham’s
number two in some respects, and has been a member of the Athletics Department since 1997. For
many years, he was in charge of Compliance, and he attended FAC meetings from 1997 until
approximately 2012. Gallo knew about independent study courses, and he learned about paper
classes around the time of the Auburn story in 2006. However, he said that his focus in compliance
was on ensuring that students had registered for the correct number of credit hours to maintain
eligibility, rather than examining course content. Gallo recalled the 2006 FAC meeting about
independent studies and a comment from a faculty member that a professor has latitude to teach a
class the way he or she would like to teach it.

Sylvia R. Hatchell
Head Coach
Women’s Basketball

Hatchell has been the Head Women’s Basketball Coach since 1986. Hatchell worked with
Jan Boxill for many years and spoke very highly of Boxill, their experience working together, and the
academic success of their student-athletes. Hatchell knew Crowder and Nyang’oro only through the
guest coaching program. Hatchell was aware that her students were taking AFAM classes, and she
thought Crowder was an actual faculty member in the department.

Amy S. Herman
Associate Athletics Director for Compliance (former)

Herman worked in compliance at Chapel Hill for 13 years from 1999 to 2012. Herman
knew about the paper classes and described them as “common knowledge” in the Athletics
Department; her focus was on whether they were University courses available to all students — not
on whether they were valid or rigorous from an academic perspective. She assumed that the paper
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courses were run by faculty members and knew that the courses required a lengthy paper, however
she did not know whether attendance was required or not.

Joe R. Holladay

Director of Basketball Operations (former);
Assistant Coach

Men’s Basketball (former)

Holladay was Assistant Coach and Director of Basketball Operations from 2003 to 2013;
part of his job was to oversee academics for the men’s basketball team, and he met regularly with the
team’s academic counselor and acted as the disciplinarian for academic issues. Holladay knew about
independent study classes. When he came to Chapel Hill he found that a large percentage of the
team was majoring in AFAM and taking independent study courses in that department. Although
Holladay ultimately discouraged his players from taking independent study courses due to their lack
of structure, he did not question their legitimacy due to his complete trust in Walden, whom
Holladay views highly as an honest person who cared a great deal about his students.

Corey L. Holliday
Associate Athletics Director for Football Administration

Holliday is the Associate Athletics Director for Football administration and a former captain
of the Chapel Hill football team. Holliday started working in the Athletics Department in 2001, and
became Associate Director in 2006. Holliday stated that he became aware of student-athletes taking
independent studies in 2001, and while he knew of the AFAM paper classes, he did not think that
they were any different than independent studies in other departments. It was Holliday’s
understanding that the student-athletes who took these courses had a syllabus and worked with a
professor. Holliday explained that he knew that the ASPSA staff had the student-athletes working
on their papers in study hall. Holliday stated that he did not recall any discussions about
independent studies being used to keep athletes eligible, although he did recall discussions about
independent studies helping students balance their schedules.

Holliday explained that the various head football coaches had different approaches to
academics. Holliday stated that John Bunting was very serious about academics and had his assistant
coaches monitor academics. Butch Davis was also strong on academics, but he held the ASPSA
staff more accountable for academics, rather than the coaches. Holliday stated that he worked
closely with Cynthia Reynolds, and recalled that he knew that Cynthia Reynolds worked with
Crowder in the AFAM Department. He did not know whether Crowder was a professor or not.

Susan B. Maloy

Assistant Athletics Director for Certification and Eligibility (former);
Tutorial Coordinator,

Academic Support Program for Student-Athletes

Maloy began working as an Academic Counselor in ASPSA in May 1998; she subsequently
spent several years as the Assistant Athletics Director for Compliance and Eligibility before rejoining
ASPSA as its Tutorial Coordinator in 2012. During her time in Compliance, Maloy focused on
student-athlete eligibility, academic progress, and graduation rates. Maloy was aware that many
student-athletes were taking AFAM courses, but she thought of them as standard independent
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studies and was unaware of their irregular features; her focus was on whether courses were degree
applicable, rather than their content. Although Maloy did not communicate frequently with Debby
Crowder, Maloy did know of Crowder as someone whom student-athletes could consult if they
needed classes.

Lance Markos
Director of Compliance

Markos has worked in Compliance at Chapel Hill since 2004 and is currently the Director of
Compliance. Markos heard about paper classes in which students were required to write 20-page
papers, but he had not been aware of whether students were required to attend class or meet with
professors in those classes.

John Shoop
Offensive Coordinator and Quarterbacks Coach
Football (former)

Shoop is the former offensive coordinator and quarterback coach under Butch Davis from
2007-2011. Shoop recalled that the football coaching staff had regular weekly meetings with the
ASPSA staff in which they reviewed each player’s academic progress. Shoop stated that he was
responsible for the quarterbacks and offensive players; he reviewed their schedules, spoke with them
about their classes, and would occasionally attend their study hall sessions. Shoop recalled that his
players were taking independent studies, and explained that his understanding was that the players
would meet with a professor and turn in a 10-15 page research paper, which he thought was
standard for an independent study.

John Swofford

Athletics Director (former);
Commissioner

Atlantic Coast Conference

Swofford served as Athletics Director at Chapel Hill from 1980 until 1997, when he was
named Commissioner of the ACC. During Swofford’s tenure, ASPSA was significantly expanded,
received its own facility, and Swofford tapped John Blanchard to serve as its director. Swofford was
not aware of athletes taking either independent studies more generally or AFAM paper classes
specifically, and he did not recall discussing those issues with any of his staff. Swofford stated that
during his time at Chapel Hill, he thought that the special admissions process performed meaningful
review of potential recruits, and that the school did well balancing athletics and academics.

André Williams
Director of Football Student-athlete Development (former)

Williams is the former Director of Football Student-Athlete Development and now works in
the College of Arts and Sciences. Williams stated that he was aware of the paper classes but did not
have any concern about them because they were offered to the entire student body. Williams stated
that he trusted the University to offer classes that were appropriate. He understood that all the
coaches knew about the paper classes, and stated that for the coaches it was a big issue for them to
make sure their athletes were completing their papers.
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Roy A. Williams
Head Coach
Men’s Basketball

Williams has been the head men’s basketball coach at Chapel Hill since 2003. Upon arriving
at Chapel Hill, Williams said he believed that McSwain was too close with the basketball players, and
he wanted his academic advisor to have a clear separation from the athletes and be more
professional. Williams explained that players went to McSwain’s house to do work, and while he did
not believe that McSwain wrote papers for the students, he thought she was too much of a mother
to them. Williams stated that Wayne Walden was his academic person at Kansas and described
Walden as the most ethical and professional person he knew. This caused him to bring Walden and
his assistant coach for academics, Joe Holladay, with him to Chapel Hill.

Williams said that he had regular meetings with Walden and Holliday. Williams explained
that he learned about independent studies and AFAM paper classes at some point, but he was not
concerned because he trusted the University to put on legitimate classes. Williams stated that in
2000, after noticing that many of his players were AFAM majors, he and Holladay discussed
encouraging their players to pursue other majors. Williams stated that he thought that the athletes
were becoming AFAM majors because their teammates and friends were all AFAM majors.
Williams explained that he did review the players’ class schedules and at some point learned that
Rashad McCants was taking three or four independent studies in one semester. Williams
acknowledged that he would have met with McCants during the Spring 2005 semester to discuss his
classes, but this was because he was concerned about McCants completing the semester, as he knew
that McCants was going to leave for the NBA draft and his eligibility for the following year was not
an issue. Williams stated, contrary to McCants’ claim on ESPN, that he would not have had a
discussion with McCants about swapping out classes.

H. Others

Donald Curtis
Member of Board of Trustees for the University of North Carolina at Chapel Hill

Curtis was elected to the Board of Trustees in 2009. He was not involved in the search for
Butch Davis, but he has been involved in the University’s response to the academic irregularities.
Curtis encouraged efforts to investigate the issues and provide information regarding the
irregularities, and he lamented that the irregularities had occurred due to the amount of trust that the
University had historically placed in chairs such as Nyang’oro to manage their own departments.

A. Donald Stallings
Member of Board of Trustees for the University of North Carolina at Chapel Hill (former)

Stallings served on the Board of Trustees from 1994 until the mid-2000s. He was on the
Board when Butch Davis was hired, but he was not a part of the committee that hired Davis.
Stallings thought highly of Davis, but he opined that — as is typical for professional coaches — Davis
had allowed his players to manage themselves, which may have ultimately caused problems to occur.
Stallings said that generally he was proud of the balance that Chapel Hill struck between academics
and athletics, and of the University’s high graduation rate for student-athletes.
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I Witnesses who Refused to Cooperate

Octavus Barnes
Academic Counselor for Football
Academic Support Program for Student-Athletes (former)

Barnes, a former football player, served as an academic counselor for football between 2002
and 2009. He reported to Cynthia Reynolds. We left messages for Barnes at his place of
employment requesting to meet with him. We learned through an attorney that he did not wish to
speak with us.

Carolyn Cannon
Associate Dean and Director of Academic Advising
College of Arts & Sciences (former)

Cannon served as the Associate Dean and Director of Academic Advising between 1999 and
2010. She served as the principal academic advisor to the men’s basketball team. According to
Owen, Cannon also raised concerns regarding the authenticity of Nyang’oro’s signature on grade
change forms. We sent emails, wrote letters, and left a message with her husband in an attempt to
arrange a meeting with her.”” She never responded to our requests.

Cynthia R. Reynolds
Associate Director & Director of Football
Academic Support Program for Student-Athletes (former)

Reynolds served as the Associate Director of ASPSA and Director of Football between 2002
and 2010. She is now the Academic Programs Coordinator at the School of Applied and
Engineering Physics at Cornell University. We attempted to speak with Reynolds regarding her
work at Chapel Hill, but she refused. On April 4, 2014, we contacted Reynolds via email at her
current employer, Cornell University, and requested that she speak with us regarding her
employment at Chapel Hill. She replied four days later, writing that “I am now almost 4 years
removed from my last appointment at UNC and not inclined to revisit my experiences at this
time.”” On April 17, 2014, we wrote to Reynolds requesting that she reconsider her decision in
light of the important academic questions we were investigating. On April 29, 2014, Reynolds
replied by email, reiterating that she did not wish to speak with us.

In an attempt to encourage her cooperation, given her critical role as the lead football
academic counselor at a time when enrollments in the paper classes spiked, we wrote to her
supervisor at Cornell University on April 29, 2014 asking if her employer could facilitate an
interview.  Cornell University replied on May 5, 2014, acknowledging that, while it would
“unquestionably appreciate cooperation from the University of North Carolina in similar
circumstances, the extent of appropriate assistance” it could offer was limited. On May 21, 2014, we
received a letter from Reynolds’ attorney stating that any further attempts by Cadwalader to contact
Reynolds would be “construed as harassment and reported to the police accordingly.”

219 §ee Exhibit 5.

220 See Exhibit 2 for all emails and letters seeking Reynolds’ cooperation.
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Thus, we were unable to interview Reynolds, a critical witness to our investigation. We are
able to make findings with respect to her knowledge and participation in the paper classes based
upon the numerous emails and other documents authored, sent, or received by her, as well as the
statements of other witnesses. We regret that Reynolds declined to meet with us to offer her
perspective on this information.

Everett Withers
Interim Head Football Coach (former)

Withers served as an Assistant Coach and later Interim Head Football Coach in 2011. He is
now the Head Football Coach at James Madison University. We attempted to speak with Withers
regarding his work at Chapel Hill, but he refused. Specifically, we wished to interview Withers about
his knowledge of the paper classes, particularly in light of Bridger’s presentation in November 2009
that outlined the nature and use of those classes. On July 7, 2014 — well in advance of training camp
and football season — we contacted Withers by email and requested an opportunity to speak with
him. He replied on July 11, writing that:

My experience was a very bittersweet one split into 2 parts; (1) The 1%
year and a half-Positive growth in a [sic] athletic program headed in a
direction never reached at UNC. (2) —a very negative and attacking
experience both toward the student athlete in FB and the I'B staffl
Therefore, since my dismissal as HFC, I have moved on and do not
want to “Go Back” to that time.*”'

We wrote a letter to Withers on July 16, 2014, requesting that he reconsider his decision,
noting that obtaining his “perspective on this information, and documents [he] authored, received,
and sent, is important as we continue our inquiry.” We did not receive a response to our letter.
When we followed up on the letter by email, saying that we would prefer to schedule a meeting
directly with Withers, rather than through his current employer, James Madison University, Withers
replied curtly that our email “[slounds like a threat to me.” We then wrote to James Madison
University, and while officials there tried to encourage Withers’ cooperation, and while we again
wrote Withers with more details of the topics we would explore in an interview, we were ultimately
unsuccessful in securing an interview. Withers’ agent wrote to us on September 3, 2014, in part:

During the past few months, Coach Withers has consistently
expressed his willingness to work with your firm regarding the
investigation. However, it must be noted that your firm’s aggressive
and, at times, arrogant demeanor is off-putting, to say the least.
Coach Withers is under no obligation to assist you with your
investigation, especially since it now appears to have little, if anything,
to do with Coach Withers.

With all due respect to Withers” agent, Withers never expressed willingness to work with us in our
investigation. We regret that we were unable to interview Withers regarding his knowledge of the
paper classes and Bridger’s presentation to the coaching staff, including Withers, in November 2009.

221 Se¢ BExhibit 3 for all emails and letters regarding our attempt to speak with Everett Withers.
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1.  EXECUTIVE SUMMARY

On January 22, 2013, the National Collegiate Athletic Association (“NCAA” or
“Association”) retained Ken Wainstein and Cadwalader, Wickersham & Taft LLP (“Cadwalader”) to
conduct an external review of the circumstances surrounding the role of the NCAA’s Enforcement
Staff in securing depositions in a bankruptcy proceeding in order to further the NCAA’s
investigation of the University of Miami (the “Enforcement Review”)."

The focus of the Enforcement Review has been to determine whether NCAA Enforcement
Staff took inappropriate steps in their efforts to secure testimony and records through the
bankruptcy process, and if so, to determine how that happened. In particular, we sought to identify
how the plan to use bankruptcy depositions evolved, and who within the NCAA approved the plan.
We interviewed 22 people in 11 days in three states. Our interviews included the President and
senior executives of the NCAA, current and former employees of the Association, and third parties.
We collected and reviewed more than 4,300 documents to assist us in understanding what

happened.

We received extensive cooperation from the NCAA and all of its employees. In addition, a
number of third parties, including former NCAA employees, University of Miami (“U. Miami”)
representatives, and others made themselves available for interviews, even though they were under
no obligation to do so. We greatly appreciate the cooperation and dedication of resources by the
NCAA, its employees, and all third parties with whom we met.

A. Background

Through our Enforcement Review, we developed the following narrative of the events
concerning the NCAA’s use of the bankruptcy process in its investigation of the University of
Miami:

The National Collegiate Athletics Association is a private, voluntary, unincorporated
association of four-year colleges and universities, athletics conferences or affiliated associations, and
other educational institutions that regulates the conduct of the intercollegiate athletics programs of
its member institutions.”

In 2011, Nevin Shapiro, a former booster of U. Miami sports programs, contacted the
NCAA and made allegations that he had provided improper benefits to U. Miami student-athletes.
Over the course of the ensuing investigation, the Enforcement Staff worked extensively with
Shapiro and his attorney, Maria Elena Perez, Esq. In the course of that relationship, Ms. Perez
suggested to Director of Enforcement Ameen Najjar that she could assist the NCAA’s investigation
by qualifying for practice in her client’s bankruptcy proceeding and using bankruptcy subpoenas to

1 We use the term “Enforcement Review” to refer to Cadwalader’s external investigation of the NCAA’s
Enforcement operations so as to avoid confusion with references to the underlying Miami investigation.

2NCAA Const. arts. 3.01, 3.1.1, 4.02.1.
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compel depositions from witnesses who had refused to cooperate with the NCAA. In return, Ms.
Perez asked that the NCAA pay her for her work in relation to the depositions.’

Mr. Najjar presented the proposal to his supervisors, Julie Roe Lach, Vice President of
Enforcement, and Tom Hosty, Managing Director of Enforcement. In explaining the value of the
proposal, Mr. Najjar noted that “[o]ther than conducting these depositions, I do not believe we will
be able to secure interviews with the witnesses... .” Believing the proposal had merit, Ms. Lach
obtained financial authority to pay for it from Jim Isch, Chief Operating Officer, and directed Mr.
Hosty to seek the Legal Staff’s approval.

The Legal Staff carefully reviewed and analyzed the merits of the proposal and strongly
advised Mr. Najjar — both in writing and in a subsequent meeting — that the Enforcement Staff
should not hire Mr. Shapiro’s attorney to take bankruptcy depositions for the NCAA. The written
advice was shared with Ms. Lach and Mr. Hosty, and Ms. Lach attended the subsequent meeting in
which the Legal Staff repeated the advice.

Notwithstanding this advice, Mr. Najjar proceeded to accept the proposal and coordinate
depositions by Ms. Perez. He did so under the rationale that the NCAA would not be “hiring” or
“retaining”” Ms. Perez for her services, but would rather only be reimbursing her for the costs of the
depositions. Mr. Najjar went forward with the proposal without ever returning to the Legal Staff to
check if that rationale would change their strong advice against accepting Ms. Perez’s proposal.
When asked by Ms. Lach and Mr. Hosty, Mr. Najjar assured them that the Legal Staff had, in fact,
approved the proposal.

It was not until after Mr. Najjar left the NCAA that the Enforcement Staff learned that the
Legal Staff had not approved the proposal. Upon learning that the Perez proposal had been
implemented contrary to the Legal Staff’s advice, the Enforcement and Legal Staffs immediately
ceased all coordination with Ms. Perez in the bankruptcy process. They also directed that any
allegations or assertions in the Investigative Record for the U. Miami case that were based directly or
indirectly on Ms. Perez’s depositions or other work in the bankruptcy proceedings be excised from
the document. The NCAA then conducted a preliminary factual inquiry to understand how this
happened, sought an opinion from outside counsel about any legal ethical implications, and
informed U. Miami and the public about these events. Finally, NCAA President Emmert retained
Cadwalader and Ken Wainstein to conduct an independent investigation of the circumstances
surrounding the Perez proposal and deferred any further action in relation to the U. Miami case until
the completion of that investigation.

B. Key Factual Findings

We have evaluated witness accounts and the information we received in the course of our
Enforcement Review, and have made the following specific factual findings, which are most relevant
to our assessment of responsibility for the actions taken by the Enforcement Staff:

o Ms. Lach directed that the Perez proposal be reviewed by the Legal Staff before it
could be accepted and implemented.

3 For ease of reference, this Report refers to this proposal as the “Perez proposal.”
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o The legal advice provided by the Legal Staff to Mr. Najjar, Ms. Lach and Mr. Hosty
was clear that they should not accept the Perez proposal.

o Mr. Najjar chose not to follow that legal advice, deciding instead to come up with “a
way around it.”

o Mr. Najjar went forward with his “way around” without returning to the Legal Staff
and asking if that idea would change their advice to reject the Perez proposal.

o Mr. Najjar told Ms. Lach and Mr. Hosty that the Legal Staff had approved his
actions when, in fact, they had not.

o Neither Ms. Lach nor Mr. Hosty checked with Legal Staff to confirm that they had
reversed their original advice and accepted Mr. Najjat’s “way around.”

o Neither Ms. Lach nor Mr. Hosty examined the Perez proposal carefully enough to
appreciate the prudential concerns it raised.

o The Enforcement Staff and Legal Staff acted appropriately once they realized that
Mr. Najjar had gone forward with the proposal contrary to legal advice.

C. General Findings

We made the following general findings relating to the legal, policy and prudential concerns
that were potentially implicated by the Enforcement Staff’s acceptance and implementation of the
Perez proposal:

First, we find that the facts do not establish that any NCAA employee knowingly violated a
specific bylaw or law. While the Enforcement Staff may have disregarded the advice of the Legal
Staff in proceeding with the proposal, that conduct does not appear to have violated any written
NCAA rule. We have also found no apparent violation of the Bankruptcy Code, the Federal Rules
of Bankruptcy Procedure, or Bankruptcy Court orders by NCAA staff.!

Second, we find that Mr. Najjar knowingly circumvented the legal advice against engaging
Ms. Perez. While we did not identify a written rule requiring Enforcement Staff members to abide
by duly provided legal advice, it was universally understood at the NCAA that Enforcement Staff
must adhere to such advice. Accordingly, it was simply not reasonable for Mr. Najjar to proceed
with Ms. Perez’s proposal in light of the clear advice to the contrary from the Legal Staff.

Third, we find that internal NCAA practice was violated by the engagement of Ms. Perez by
the Enforcement Staff rather than the Legal Staff. The NCAA, like most organizations, requires
counsel to be retained and monitored by their legal staff. The NCAA’s internal website, NCAA
Daily, cleatly states that the Legal Staff are responsible for approving and retaining outside counsel.
It was also made clear to the Enforcement Staff by the Legal Staff, both in an email and in person.

4 Our legal finding that the Enforcement Staff’s conduct did not violate any written rule or proscription is
limited to the facts, as we currently understand them, regarding the Perez proposal.
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Fourth, we find that Mr. Najjar, Ms. Lach and Mr. Hosty paid insufficient attention to the
concern that the Perez proposal could constitute a manipulation of the bankruptcy process. Mr.
Najjar, in particular, knew all angles of the arrangement with Ms. Perez, yet he completely
overlooked several that should have raised that concern in his mind. While these Enforcement Staff
members can cite circumstances that gave this arrangement a more benign cast in their eyes, they
should have been aware that it could be — or at least could be seen as — an abuse of the bankruptcy
process. To the extent that they were aware of that concern, there is no evidence that they did
anything to address it.

Fifth, we find that Mr. Najjar adopted and Ms. Lach and Mr. Hosty went along with the
Perez proposal without sufficiently considering whether it was consistent with the NCAA
membership’s understanding about the limits of the Enforcement Staff’s investigative powers.
There are any number of techniques that, though permissible in the law enforcement context, are
considered over the line for NCAA investigations. Mr. Najjar and his supervisors never considered
whether the Perez proposal fell within that category.

Sixth, we find that Enforcement Staff managers Ms. Lach and Mr. Hosty exercised
insufficient oversight of Mr. Najjar’s handling of the Perez proposal and that they failed to detect
and rectify the problems with the Perez proposal for almost a full year.

Finally, we find that the NCAA Legal and Enforcement Staffs undertook an appropriate and
commendable course of action once they realized that the Enforcement Staff had implemented the
Perez proposal against legal advice. The record demonstrates that the Legal Staff led the NCAA to
immediately conduct a preliminary review of the circumstances and scope of Mr. Najjar’s conduct;
they sought an outside opinion on its ethical implications; they excised from the Investigative
Record any reference to information obtained from Ms. Perez’s work with the bankruptcy process;
and they fully disclosed the issue to the Persons at Risk in the investigation and to the American

people.
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II. SUMMARY OF INVESTIGATION
A. Background

The NCAA is a private, voluntary, unincorporated association of four-year colleges and
universities, athletics conferences or affiliated associations, and other educational institutions that
regulates the conduct of the intercollegiate athletics programs of its member institutions.” As a
private association seeking to ensure a level playing field for competition, the member institutions
are obligated to apply and enforce agreed-upon rules relating to “basic athletics issues,” such as
admissions, financial aid, eligibility, and recruiting.(’

Recognizing that a member institution may fail to fulfill this obligation, the members created
a centralized Enforcement Staff within the NCAA and vested it with the authority to investigate
alleged rule violations and present them to the Committee on Infractions for disposition.’

For the past 22 months, the NCAA has been investigating allegations of NCAA rules
violations that were brought to their attention by Nevin Shapiro, a former U. Miami booster® who
had been charged with securities fraud and money laundering in connection with an alleged Ponzi
scheme. Mr. Shapiro—who pleaded guilty to the two counts in September 2010 and was sentenced
to twenty years in prison in June 2011—used his Florida-based company, Capitol Investments USA
Inc. (“Capitol”), to raise approximately $930 million from individuals who believed they were
investing in a grocery-distribution business. When the Ponzi scheme collapsed in 2009, Capitol
investors forced the company and Mr. Shapiro into an involuntary Chapter 7 bankruptcy.’

In February 2011, Mr. Shapiro contacted the NCAA Enforcement Staff to provide details on
his allegations with respect to U. Miami. Over the course of the next six months, Mr. Shapiro
described to NCAA investigators how he had used profits from the Ponzi scheme to provide
benefits to U. Miami student-athletes with the full knowledge of certain U. Miami coaches and staff.

The Enforcement Staff undertook to investigate the allegations with interviews of the
current and former NCAA athletes and staff whom Shapiro had implicated. As the investigation
continued, however, they began to encounter difficulties in convincing third-party witnesses to
provide them with truthful information. In late September 2011, Mr. Shapiro’s criminal defense
attorney, Maria Elena Perez, Esq., proposed to NCAA Enforcement Staff members the idea of
leveraging the subpoena process in Mr. Shapiro’s ongoing bankruptcy proceedings to compel certain

5 NCAA Const. arts. 3.01, 3.1.1, 4.02.1.
¢ NCAA Const. art. 1.3.2.
7NCAA Operating Bylaws art. 19, NCAA Administrative Bylaws art. 32

8 Under NCAA Bylaw article 13.02.14, a booster is a “representative of athletics interests,” which is “an
individual . . . who is known (or should have been known) by a member of the institution’s executive or
athletics administration to . . . (b) Have made financial contributions to the athletics department or to an
athletics booster organization of that institution . . . [or] (d) Be assisting or to have assisted in providing
benefits to enrolled student-athletes or their families . . . .”

9 In Re Capitol Investments USA, Inc., No. 09-36408-BKC-LMI (Bankr. S.D. Fla.); In Re Nevin K. Shapiro, No.
09-36408-BKC-LMI (Bankr. S.D. Fla.).
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witnesses to provide the testimony they were seeking. Despite advice from the NCAA’s Legal Staff
not to retain Ms. Perez for this purpose, the NCAA Enforcement Staff nevertheless proceeded with
the proposal.

In the fall of 2012, the Legal Staff and Enforcement Staff managers realized that the
proposal had been implemented contrary to the Legal Staff’s advice, and they immediately ordered
all coordination with Ms. Perez in the bankruptcy proceeding to cease. On January 22, 2013, the
NCAA retained Cadwalader to conduct an outside investigation of this engagement of Ms. Perez.

B. Scope of Investigation

Cadwalader’s Enforcement Review is two-staged. In the first stage, Cadwalader undertook
an investigation into the circumstances surrounding the Enforcement Staff’s retention of a source’s
counsel and the of bankruptcy proceedings in its investigation of U. Miami. This first stage of our
Enforcement Review will be complete with the submission of this Report.

Stage Two of our engagement is broader. In that stage, we will assess the broader
environment, policies, and procedures of the NCAA’s Enforcement operations.

C. Overview of Investigation

The first stage of our Enforcement Review included the collection and review of over 4,300
NCAA emails, electronic and hard copy documents, and a wide range of applicable NCAA bylaws,
manuals and other public and nonpublic materials. We interviewed twelve current and former
NCAA employees, and conducted five additional interviews of other involved persons and
organizations, including representatives of U. Miami and the Bankruptcy Trustee.

Throughout this stage of our Enforcement Review, we have received extensive cooperation
from the NCAA and its employees and from all the third parties we contacted. We are grateful to
the following individuals who agreed to meet with us: Gary Freedman, Esq., and Andrea Rigali,
Esq., counsel for the Bankruptcy Trustee; Honorable Donna Shalala, President of U. Miami, Aileen
Ugalde, Esq., and Judd Goldberg, Esq., General Counsel and Associate General Counsel for U.
Miami, respectively; and Michael Glazier, Esq., outside counsel for U. Miami; Ameen Najjar and
Richard Johanningmeier, former NCAA employees; and Maria Elena Perez, Esq. and her client,

Nevin Shapiro.
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III. DESCRIPTION OF EVENTS
A. Key Players

[im Isch — Jim Isch is the Chief Operating Officer of the NCAA. Over his fifteen-year
career with the NCAA, Mr. Isch also has served as interim President of the NCAA and as Chief
Financial Officer. Prior to joining the NCAA, Mr. Isch was an administrator at the University of
Arkansas, Montana State University, and Kansas State University.

Donald Remy — Donald Remy is Executive Vice President and Chief Legal Officer of the
NCAA." Prior to joining the NCAA in 2011, Mr. Remy had been a partner at Latham & Watkins, a
Deputy Assistant Attorney General in the Civil Division of the U.S. Department of Justice, and
Deputy General Counsel, Chief Compliance Officer, and Vice President of Litigation at Fannie Mae.

Julie Roe Tach — Julie Roe Lach is the Vice President of Enforcement of the NCAA. Ms.
Lach began her career with the NCAA in 1997 as a college intern on the Enforcement Staff. Upon
graduation, Ms. Lach joined the Student-Athlete Reinstatement office. In 1999, Ms. Lach was
promoted to Director of Student-Athlete Reinstatement. Ms. Lach joined the Enforcement Staff as
a Director of Enforcement in 2004, a role in which she served until 2010, when she was promoted
to Vice President of Enforcement. As Vice President of Enforcement, Ms. Lach has responsibility
over all Enforcement Staff matters.

Tom Hosty — Tom Hosty is the Managing Director of Enforcement of the NCAA. Mr.
Hosty has been a member of the Enforcement Staff since 1993; prior to joining the NCAA, Mr.
Hosty was a prosecutor in the Kansas City District Attorney’s Office.

Ameen Najjar — Ameen Najjar is a former Director of Enforcement of the NCAA. Prior to
joining the NCAA in 2004, Mr. Najjar was a police officer and later legal counsel with the
Indianapolis Police Department. Mr. Najjar oversaw the U. Miami investigation.

Richard Johanningmeier — Richard “Coach” Johanningmeier is a former Associate Director
of Enforcement of the NCAA, a position he held from 1986 to 1990, and again from 1999 to 2012.
Mr. Johanningmeier is a former head coach of the Missouri State Football Bears, Director of
Athletics at Washburn University, and head coach and Athletic Director at Illinois College. He
served as the initial lead investigator in the U. Miami investigation, reporting to Mr. Najjar.

Naima Stevenson — Naima Stevenson is Deputy General Counsel of the NCAA."" Prior to
joining the NCAA Office of Legal Affairs in 2006, Ms. Stevenson spent five years as an attorney at
Arnold & Porter LLP.

Nevin Shapiro — Nevin Shapiro, former owner and Chief Executive Officer of Capitol
Investments USA, Inc., is the primary source of allegations for the NCAA’s investigation into U.

10 Mr. Remy assumed his current title in January 2013. At the time of the conduct in question, he was
General Counsel of the NCAA. For consistency, we refer to him as General Counsel.

11 Ms. Stevenson assumed her current title in January 2013. At the time of the conduct in question, she was
Associate General Counsel of the NCAA. For consistency, we refer to her as Associate General Counsel.
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Miami. Mr. Shapiro pleaded guilty in September 2010 to one count of securities fraud and one
count of money laundering12 in connection with a $930 million Ponzi scheme linked to Capitol.
Investors put Capitol and Mr. Shapiro into involuntary Chapter 7 bankruptcy in 2009. Mr. Shapiro
is currently serving a twenty-year prison term.

Maria Flena Perez — Maria Elena Perez, Esq., is Nevin Shapiro’s criminal defense attorney.

B. NCAA Begins Investigation Into the University of Miami

In February 2011, Nevin Shapiro, a former U. Miami athletics booster who at the time was
incarcerated on charges of running a $930 million Ponzi scheme, reached out to NCAA
Enforcement Staff officials by sending a letter to Rich Johanningmeier, Associate Director of
Enforcement at the NCAA. (Comley, Johanningmeier)”. In that letter and in subsequent
conversations, Mr. Shapiro made allegations that over the course of a nearly 10-year period, he
colluded with numerous student-athletes and coaches to provide improper benefits to athletes and
prospective recruits.

NCAA Enforcement Staff members, including Mr. Johanningmeier and then-Director of
Enforcement Ameen Najjar, spoke regularly with Mr. Shapiro throughout the U. Miami
investigation both on the phone and in person. Messrs. Johanningmeier and Najjar made two visits
to meet with Mr. Shapiro in May 2011 and Mr. Najjar made a third visit by himself later in May
2011. (Johanningmeier, Shapiro). In one jailhouse wvisit, Mr. Shapiro provided Messts.
Johanningmeier and Najjar with four boxes of documents related to his allegations involving U.
Miami. (Comley, Shapiro).

In August 2011, the Enforcement Staff briefed NCAA President Mark Emmert for the first
time on the status of the investigation. (Emmert). Shortly thereafter, Messrs. Johanningmeier and
Najjar met with U. Miami President Donna Shalala to present her with the NCAA’s Notice of
Inquiry regarding the ongoing investigation. (Najjar, Shalala). On August 16, 2011, based on
information provided by Mr. Shapiro, Yahoo! Sports published an article which provided details
regarding Mr. Shapiro’s allegations of NCAA violations by U. Miami."*

C. Enforcement Staff Cooperates with Shapiro’s Attorney

As the NCAA Enforcement Staff investigated Mr. Shapiro’s allegations, they interacted
regularly with his criminal attorney, Maria Elena Perez, Esq. Mr. Johanningmeier first made contact
with Ms. Perez in April 2011 after Mr. Shapiro requested that she be informed of his cooperation
with the NCAA investigation. (Exhibit 1). The NCAA’s interactions with Ms. Perez continued

12 http:/ /www.fbi.gov/newark/press-releases/2010/nk091510.htm

13 In this Report, we have cited to emails and documents by exhibit number and to our interviews of
witnesses by the last name of the witness or witnesses relied upon.

14 Charles Robinson, “Renegade Miami Football Booster Spells Out Illicit Benefits to Players,” YAHOO!
SPORTS, Aug. 16, 2011, http://spotts.yahoo.com/investigations/ newsrslug=ct-
renegade_miami_booster_details_illicit_benefits_081611.
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through the spring and summer of 2011, as the NCAA sought relevant documents that Mr. Shapiro
suggested she might be able to provide.

This interaction evolved into an ongoing relationship as Ms. Perez and the Enforcement
Staff investigators coordinated the transfer of information substantiating Mr. Shapiro’s allegations.
For example, on April 21, 2011, Mr. Johanningmeier asked Ms. Perez if she could provide the
NCAA with copies of Mr. Shapiro’s Federal Bureau of Investigation (“FBI”) 302 reports, which
contained information related to his provision of benefits to student-athletes at U. Miami."” (Exhibit
2). Ms. Perez responded a week later, indicating that she was not able to provide copies of the FBI
302 reports, but offering to “extract the information regarding any reported NCAA violations or the
like.” (Exhibit 3). In a later email, Ms. Perez offered to prepare summaries of Mr. Shapiro’s 302
reports for the NCAA at a rate of $575.00 per hour and to provide the NCAA with a formal retainer
agreement setting forth the arrangement.l(‘ In addition, Ms. Perez offered to have the trustee in Mr.
Shapiro’s bankruptcy proceeding “forward any and all information they have regarding any
payments made to either coaches or college football players, as well as any and all formal statements
made to them by Mr. Shapiro regarding any college football players, etc.” (Exhibit 3).

D. Perez Proposes Conducting Depositions Through the Bankruptcy Process

As the U. Miami investigation continued, NCAA investigators encountered third-party
witnesses who refused to be interviewed or who gave seemingly false or incomplete information in
their unsworn interviews. (Najjar, Hosty). It was in this context that on September 28, 2011, Ms.
Perez told Messrs. Johanningmeier and Najjar that she could use certain procedures of the
bankruptcy process to conduct sworn depositions of these witnesses and in return, the NCAA
would pay her through a “financial agreement.” (Exhibit 4, Exhibit 5). Ms. Perez explained that Mr.
Shapiro had been cooperating with the Bankruptcy Trustee since November 2010 in an effort to
recover money from the Ponzi scheme that he had given to U. Miami players.'” As Ms. Perez told
Mr. Najjar, her client had two reasons for assisting the Bankruptcy Trustee: first, assisting the
Bankruptcy Trustee in recovering money for the victims of Mr. Shapiro’s Ponzi scheme could help
reduce Mr. Shapiro’s sentence and restitution obligation; and second, conducting these depositions
would help Mr. Shapiro get revenge on U. Miami and its student-athletes and coaches who had
turned their back on him. (Najjar). As part of that effort, Mr. Shapiro had been urging the
Bankruptcy Trustee to depose both Mr. Allen and Mr. Huyghue for some time. (Shapiro).

At the time, the NCAA was interested in seeking interviews of Mario Sanchez, Mr. Shapiro’s
former bodyguard, Sean “Pee-Wee” Allen, a former assistant equipment manager for the U. Miami
football team, and Michael Huyghue, Mr. Shapiro’s former business partner in Axcess Sports &

15 Part 2 10-13.3(3) of the FBI’s Manual of Administrative Operations and Procedures requires employees to
use form FD-302 to memorialize witness interviews. The FD-302 form reports are commonly referred to as
“FBI 302s” or “302 reports.”

16 The NCAA declined Ms. Perez’s offer to summarize this information. (Exhibit 3).

17 Mr. Najjar confirmed that Ms. Perez and Mr. Shapiro proposed to the NCAA Enforcement Staff the idea
of using the bankruptcy process. (Najjar).
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Entertainment and former United Football League Commissioner.'® Messrs. Sanchez and Allen had
informed the NCAA that they would refuse any interview unless required to participate by a
subpoena. (Johanningmeier, Comley).

Mr. Najjar considered this idea to be a potentially effective means of securing truthful
testimony from reluctant witnesses. That evening he reported on the proposal to Ms. Lach and Mr.
Hosty. He explained that under Ms. Perez’s proposal, she would depose those individuals and use
questions drawn up by the NCAA investigators.”” (Exhibit 5).

On October 4, 2011, Ms. Perez provided the NCAA with a written proposal to conduct
depositions of nine individuals, including Messrs. Huyghue, Allen, and Sanchez” According to her
proposal, Ms. Perez estimated that “expenses and legal fees” would approximate $20,000. (Exhibit
0).

E. U. Miami Raises Concerns Over Bankruptcy Depositions

U. Miami counsel Judd Goldberg and Michael Glazier knew of the Perez proposal before it
was formally presented to NCAA supervisors for approval. During an October 10, 2011 conference
call with Messrs. Najjar and Johanningmeier, Mr. Goldberg and Mr. Glazier articulated three primary
concerns with the concept of bankruptcy depositions. They were concerned that 1) Ms. Perez could
leak information regarding the investigation because she was not bound by the NCAA’s
confidentiality policy; 2) Ms. Perez was not trustworthy; and 3) Ms. Perez was not listed as an
attorney in Mr. Shapiro’s bankruptcy, and thus had no authority to issue the bankruptcy subpoenas.
(Goldberg and Glazier). Mr. Goldberg reiterated these concerns to Mr. Najjar in an email the
following day. (Exhibit 8).

1. Najjar Confirms Legal Authority for Bankruptcy Depositions

In an apparent response to Mr. Goldberg’s email, Mr. Najjar emailed Ms. Perez the same day
and asked her for the legal authority allowing her to issue subpoenas through the bankruptcy
proceedings. (Exhibit 9). Specifically, Mr. Najjar wrote, “before we proceed any further, we need to
fully understand your legal authority to not only issue and enforce subpoenas but the authority that
allows you to ask the deposition questions.” (Exhibit 9). '  Ms. Perez replied the following day,
explaining that she was able to depose individuals in connection with Mr. Shapiro’s bankruptcy

18 The notes from the U. Miami investigation team case strategy meeting held on September 28, 2011, suggest
that that the Bankruptcy Trustee did not intend to depose Mr. Sanchez, Mr. Allen, or Mr. Huyghue, but that
“Perez as Shapiro’s attorney can do that in the bankruptcy attorney’s stead.” (Exhibit 4).

19 Ms. Lach stated that she did not recall Mr. Najjar’s email and did not believe she had heard of Ms. Perez
before that date. (Lach). Mr. Hosty stated that he did not learn about the Miami case until August 2011, but
that he had been briefed on the interviews with Mr. Shapiro and thus knew about Ms. Perez prior to receiving
the September 28, 2011 email. (Hosty).

20 On October 10, 2011, Mr. Najjar wrote Ms. Perez to state that the NCAA desired that she depose only Mr.
Sanchez, Mr. Allen, Mr. Huyghue, and two other individuals of the nine individuals named in her proposal, as
well as David Leshner, who had not been included on her prior proposal. (Exhibit 7).

2l Mr. Najjar graduated from Indiana University School of Law in 1990. (Najjar).

10
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proceedings through Bankruptcy Rule 2004 and providing several Bankruptcy Court documents
relating to that authority. (Exhibit 10). Approximately one week later, Ms. Perez sent an email
confirming that upon completion of a training session for Bankruptcy Court filings, she would be
permitted to file subpoenas in the federal Bankruptcy Court. (Exhibit 10).

Mr. Najjar stated that after reviewing the information Ms. Perez provided, he was confident
that Ms. Perez could appear in the bankruptcy matter. (Najjar). He then replied to Mr. Goldberg’s
email noting that “under the FRCP and bankruptcy rule 2004, [Ms. Perez] can represent the
bankruptcy matter . . . .” and promising to keep the U. Miami lawyers apprised of any developments
with Ms. Perez. (Exhibit 8).

F. Enforcement Staff Supervisors Review Perez Proposal

During this same time period, Mr. Najjar raised the Perez proposal with his supervisors. On
October 10, 2011, Mr. Najjar sent Ms. Lach and Mr. Hosty the following email:

Julie/Tom,

I have been exploring the possibility of having Nevin Shapiro’s
criminal attorney, Maria Elena Perez, assist our investigation by
conducting depositions of the following key witnesses who are
outside the NCAA’s jurisdiction:

1. Mario Sanchez | .. . ]

2. Sean (Pee Wee) Allen, | . . .|

3. Michael Huyghue, former sports agency partner with Shapiro.
4. David Leshner, friend of Shapiro’s |[. . . |

5. [Other Individuals] [ . . . ].

The depositions would be conducted by Perez and she has agreed to
ask any questions we provide her. Additionally, members of the
enforcement staff will be able to attend the depositions, as they are
open to the public. Other than conducting these depositions, I do
not believe we will be able to secure interviews with the witnesses or
as in the case of Allen, will simply lie to us during an interview.

Additionally, Perez will also provide us documents, such as
summaries of the FBI 302 reports, Shapiro’s yacht records and bank
and credit card records. I have attached Perez’ proposal, which may
be adjusted downward slightly because we do not want to depose the
four listed coaches. However, we will be looking at roughly $20,000
in total costs. If we could discuss this in the viability of this [sic] in
the near future, it will be helpful. Thanks,

Ameen R. Najjar
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(Exhibit 11). As Mr. Najjar explained to us, his purpose in sending this email was both to seek
approval for the expenditure of NCAA funds and to get their guidance whether the arrangement
was permissible under the NCAA’s bylaws. (Najjar).

Mr. Hosty read and replied to Mr. Najjar’s email the same day, writing, “Most intriguing. I
don’t know what we can afford from costs but this could be a creative solution for bigger break-
throughs on evidence.” (Exhibit 11). During interviews, Mr. Hosty also recalled that after receiving
this email he asked Mr. Najjar about the legality of the proposal and Mr. Najjar assured him that Ms.
Perez’s proposal was a legitimate part of Ms. Perez’s effort to recoup money from Mr. Shapiro’s
Ponzi scheme that was disbursed to U. Miami student-athletes. (Hosty).

Ms. Lach also responded promptly to Mr. Najjar’s email. During interviews, Ms. Lach
recalled having two concerns when she received Mr. Najjar’s email: first, that they needed to make
sure that Enforcement had the funds to pay for the proposal, and, second, that they needed to make
sure that the Legal Staff would approve the proposal. (Lach). Acting on her first concern, Ms. Lach
forwarded Mr. Najjar’s email to Mr. Isch, the NCAA’s Chief Operating Officer, and requested his
approval for funding Enforcement’s efforts to use the bankruptcy process:

Can I get the green light for this? We finished last year with a surplus
but we are spending more on travel and transcripts. I've spent quite a
bit of time ... in accounting working on ways to reliably project
expenditures for the year so I know how much money I have to
spend on opportunities such as this. But, we are not yet in a position
to know with certainty where we'll stand. I think we can cover this
but if not, I'd like some sort of okay from you to proceed. I hope to
create a detailed budget by Nov 1. In the past, we did not have a
level of specificity in the line items that helps when considered [sic]
unplanned costs midyear. We will soon.

(Exhibit 11).

Mr. Isch replied to Ms. Lach’s email: “Absolutely, please proceed, if past practice is any
indication, there will be enough money.” (Exhibit 11). During interviews, Mr. Isch stated that given
the size and importance of the U. Miami investigation to the NCAA, he was prepared to provide
Enforcement Staff with whatever financial resources the Association had available. Mr. Isch
explained that he only provided authorization for the expenditure of funds, and did not opine as to
the propriety of using the bankruptcy process. (Isch).

After receiving Mr. Isch’s approval, Ms. Lach acted on her second concern, directing Mr.
Hosty to clear the proposal with Naima Stevenson, a member of the NCAA’s Legal Staff. (Exhibit
11). Ms. Lach explained that, while she was a licensed attorney,” her role within Enforcement and
at the NCAA was not to provide legal analysis or advice. She expected Ms. Stevenson to advise
whether the Perez proposal was permissible. (Lach).

22 Ms. Lach graduated from Indiana University School of Law in May of 2004. (Lach).
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G. Legal Staff Provides Advice Regarding Perez Proposal

At Ms. Lach’s direction, Mr. Hosty forwarded Mr. Najjar’s proposal to Ms. Stevenson on
October 13, 2011 with a cover email saying “Julie [Lach] has approved the use of funds to pay for
this and Julie [Lach] and I are comfortable with proceeding with this plan, but Naima, do you see
any issues?” (Exhibit 12).

Ms. Stevenson promptly reviewed Mr. Najjar’s email, and it raised two primary concerns in
her mind. First, she felt that the idea that the Enforcement Staff would hire Ms. Perez ran contrary
to the internal NCAA policy that only the Legal Staff could hire outside counsel. Second, she saw
the arrangement as an effort to circumvent the limits on the NCAA’s authority to compel
cooperation from third parties. (Stevenson).

Ms. Stevenson replied to Mr. Hosty and Mr. Najjar the same day and asked to “touch base”
with them so that she could receive some additional information regarding the proposal. (Exhibit
12).” Three days later, Mr. Najjar forwarded the material that Ms. Perez had sent to him,
characterizing it as “additional information concerning the authority of Nevin Shapiro’s criminal
attorney to conduct depositions in the bankruptcy matter.”* (Exhibit 13).

1. Stevenson Provides Legal Opinion Advising Against the Perez Proposal

After consulting with her boss, Donald Remy,” Ms. Stevenson provided her legal opinion
on the Perez proposal on October 21, 2011. (Remy). In the email reproduced below, Ms.
Stevenson advised Mr. Najjar not to use Ms. Perez in the proposed manner and offered several
explanations for why she and the Legal Staff believed the Perez proposal was inappropriate:

23 Ms. Stevenson stated that she has no recollection of meeting with Mr. Najjar in person to discuss his
proposal at this point (Stevenson), while Mr. Najjar stated that he believed he met with Ms. Stevenson to
discuss her concerns. (Najjar).

24 Mr. Najjar’s email consisted of forwarding on the letter Ms. Perez sent him on October 12, 2011, along
with copies of Bankruptcy Rule 2004 and the requirements for Pro Hac Vice appearances.

25 Mr. Remy recalled that Ms. Stevenson was indignant at the idea of the Enforcement Staff proposing to hire
outside counsel. He also recalled agreeing with Ms. Stevenson that it would be improper for the NCAA to
hire someone to solicit testimony from witnesses who were not otherwise accessible to the NCAA. (Remy).
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Ameen,

I spoke with Donald regarding the request to use a source’s criminal attorney to
conduct depositions in a bankruptey proceeding on behalf of the NCAA. As we
discussed, the receipt of ‘document, the costs associated with the provision of
those documents as - well as the attendance at public depositions does not cause
concern. The use of a source’s criminal attorney to conduct depositions on
behalf of the Association does raise concerns. As a threshold matter, any
engagement of outside counsel to represent the interests of the Association
should be done through the Office of Legal Affairs. Essentially what is being
requested is the engagement of counsel to not only represent her client’s interest
in a legal proceeding, the substance of which is not related to NCAA infractions,
but for counsel to also represent the interests of the NCAA for which she would -
be paid by the NCAA. In addition to the fees and ¢osts associated with the
depositions, we would be also paying for counsel’s time in conducting the
depositions of individuals she would not otherwise depose. Understanding that
there are at least three individuals that will not speak with us, but would be
compelled to do so under the bankruptcy proceeding, our advice would be to not
use a source’s criminal attorney in this manner. Any information obtained
through such a manner for use in the NCAA process would be subject to
significant scrutiny to the extent any decisions were based on that information if
those decisions were to be subsequently challenged. Donald and I are happy to
discuss further with you, Julie and Tom if you would like. Thanks!

WNaima M. Stevenson

(Exhibit 14).

Mr. Najjar was disappointed when he received Ms. Stevenson’s email, as it presented a
significant “road block™ just when he was getting pressure to make progress on the U. Miami
investigation. (Najjar). In an email that he copied to Ms. Lach and Mr. Hosty, Mr. Najjar then
replied to Ms. Stevenson, explaining that her advice “creates a significant impediment to our
investigation” and asking for a meeting. (Exhibit 14).

After exchanging emails with Mr. Najjar, Ms. Stevenson set up a meeting for October 25,
2011, at 4:00 p.m. to discuss the Perez proposal. Ms. Stevenson believed it was necessary to include
Mr. Remy in the meeting to reinforce her advice. (Stevenson). She also invited Ms. Lach, Mr. Hosty,
and Mr. Najjar to the meeting. (Stevenson).”” Ms. Stevenson, Mr. Remy and Mr. Najjar all attended
the meeting in person. (Remy, Stevenson). Ms. Lach participated in the meeting via phone. (Remy,
Stevenson).

26 Mr. Hosty informed Ms. Stevenson that he was unable to attend the meeting because he was preparing for
a hearing in another Enforcement case, but he would have Ms. Lach and Mr. Najjar update him on the
meeting’s outcome. (Exhibit 15).
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2. Enforcement Staff and Legal staff Meet to Discuss the Legal Advice

Mr. Remy and Ms. Stevenson have quite similar recollections of this meeting. They recall
that the meeting was brief and that Mr. Remy did most of the talking, reiterating the advice that Ms.
Stevenson had provided in her email. (Remy, Stevenson). Mr. Remy said that the Enforcement
Staff could not retain legal counsel to represent the interests of the NCAA, but that the
Enforcement Staff could attend any public depositions or copy transcripts thereof. Mr. Remy and
Ms. Stevenson also cited the concern that the Perez proposal may be an inappropriate
circumvention of the NCAA’s investigative limitations. They never raised the concern that it may
be an abuse of the bankruptcy process. (Remy, Stevenson).

Mr. Remy and Ms. Stevenson are the only two participants who recall the meeting. Ms. Lach
reported she had no recollection of the meeting, although she acknowledges that it certainly could
have taken place.”” (Lach). She was sick and out of the office on that day,” and according to Mr.
Remy and Ms. Stevenson, Ms. Lach called into the meeting and participated by phone. (Remy,
Stevenson). Ms. Stevenson did not recall whether Ms. Lach made any specific statements, but did
recall that Ms. Lach appeared to accept Ms. Stevenson’s legal opinion. (Stevenson).

Mr. Najjar reported he had no recollection of the October 25, 2011 meeting. (Najjar). He
did, however, recall discussions with Ms. Stevenson after receiving her October 21, 2011 email in
which she rejected the Perez proposal. * Mr. Najjar said he came away from these discussions with
the understanding that the key principle was the NCAA could not retain Ms. Perez or pay her
billable hours. (Najjar).

H. Najjar Responds to Legal Advice

Minutes after the October 25, 2011 meeting with Ms. Stevenson and Mr. Remy concluded,
Mr. Najjar sent Ms. Perez a text message that stated, “I ran into a problem with our legal dept
concerning ‘retaining’ you but there is a way around it. I will call you tomorrow morning.” (Exhibit
17) (emphasis added). Mr. Najjar then set out to put that “way around” into action.

There are two different accounts — Mr. Najjar’s account and Ms. Perez’s account — as to
what that “way around” constituted. According to Mr. Najjar, he told Ms. Perez that the
Enforcement Staff would not pay her for her billable hours, but that they could reimburse her for
costs and expenses, including, for example, costs for the court reporter. According to Mr. Najjar,
this was his interpretation of the guidance he had received from Ms. Stevenson. (Najjar).

Ms. Perez’s recollection of Mr. Najjar’s “way around” the legal advice was very different.
According to her, Mr. Najjar told her that the Enforcement Staff could not “retain” her, but that

27 As explained in section V.C.2, Ms. Lach was overwhelmed with a variety of weighty issues at that time. She
attributes her failure to remember this one phone call (among the nine work calls she handled as she was at
home sick that day) to that workload.

28 A review of Ms. Lach’s cell phone records revealed that she received a call from the NCAA offices at 4:02
p.m., approximately the time the meeting began, and that the call lasted for eleven minutes. (Exhibit 16).

29 He was unable to offer details about these conversations, including when they occurred. (Najjar).
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they would agree to pay her “costs and fees,” including reimbursing her for billable hours spent

arranging and taking the depositions. She was clear that Najjar never told her that the Enforcement
Staff refused to compensate her for her time. (Perez).

No matter whose account is more accurate, it is clear that Mr. Najjar never checked with the
Legal Staff to make sure that his “way around” was consistent with their original advice to reject the
Perez proposal.”’ Instead, Mr. Najjar started to implement his “way around” without any further
approval. On October 27, 2011, he had Ms. Perez send him her tax number so that she could
receive payment, and on November 22, 2011 he text messaged her the assurance that “everything
was approved.” (Exhibit 18; Exhibit 19).

L Najjar Assures Lach and Hosty that Legal Staff Approved the Perez Proposal

At some point during this time period, Mr. Najjar assured both Ms. Lach and Mr. Hosty that
the Legal Staff had approved of the circumstances under which Ms. Perez had been engaged. Ms.
Lach had a general recollection and understanding during the fall of 2011 that Mr. Najjar’s activities
with Ms. Perez were cleared by legal counsel, based on a conversation she had with Mr. Najjar.
(Lach). That understanding is confirmed by a subsequent email on January 17, 2012 which discusses
the possibility of additional depositions. That email suggests that Ms. Lach believed the Perez
proposal had been initially approved by the Legal Staff, as Ms. Lach notes, with respect to the
additional depositions, “did we get [Ms. Stevenson’s] sign off as well?” (Exhibit 20).

Mr. Hosty also recalled receiving such assurances from Mr. Najjar. He recalled talking to
Mr. Najjar and asking whether the Legal Staff had approved the Perez proposal. According to Mr.
Hosty, Mr. Najjar told him that the Legal Staff approved the proposal, although there had been a
misunderstanding that he was able to work out. It was Mr. Hosty’s clear understanding that Legal
Staff had approved the proposal as it was being implemented by Mr. Najjar.”' (Hosty).

Mr. Najjar recalled discussing Ms. Stevenson’s email and prohibition on hiring Ms. Perez
with Ms. Lach and Mr. Hosty. According to Mr. Najjar, they both recognized that the NCAA would
be subject to outside scrutiny for Enforcement’s use of the depositions in the bankruptcy
proceedings to further its investigation. They were comfortable paying for Ms. Perez’s costs and
expenses, however, so long as the NCAA did not retain Ms. Perez and pay for her billable hours.
Importantly, Mr. Najjar was unclear whether he assured them that the Legal staff had signed off on
his “way around.” (Najjar).

30 Ms. Stevenson says that Mr. Najjar never asked the Legal Staff to review this “way around” (moving
forward without “retaining” Ms. Perez and paying her only for her expenses), and there is no document
indicating that such review was sought.

31 During interviews, Mr. Hosty explained that at the time he thought Ms. Perez was an officer of the
Bankruptcy Court and did not realize that Ms. Perez had not taken bankruptcy training or qualified for
admission to the Bankruptcy Court. (Hosty).
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J. Najjar and Perez Coordinate Depositions
1. Najjar and Perez Coordinate Dates and Areas for Examination

Toward the end of 2011, Mr. Najjar and Ms. Perez exchanged emails and coordinated the
depositions of Sean Allen® and Michael Huyghue.33 On December 13, 2011, Ms. Perez contacted
Mr. Najjar to inform him that Mr. Allen’s deposition was scheduled for December 19, 2011 and that
Mr. Huyghue’s deposition was scheduled for December 28, 2011.>* Ms. Perez also noted that she
scheduled a deposition for David Leshner on December 27, 2011 and was in the process of trying to
serve process on a fourth witness, Mario Sanchez.

Mr. Najjar and Ms. Perez also discussed the preparation of questions for the depositions.
Ms. Perez stated that if Mr. Najjar were unable to attend Mr. Allen’s deposition, Mr. Najjar should
send “any and all questions” for the deposition, although she noted, “I believe Mr. Shapiro has all
the questions covered.”” (Exhibit 23).

In response to this request, Mr. Najjar collaborated with Enforcement Staff to develop
questions for the deposition. (Najjar).” On December 18, 2011, the day before Mr. Allen’s

32 As Mr. Najjar alluded to in his October 10, 2011 email, Mr. Allen was previously interviewed about the U.
Miami investigation by the NCAA on August 15, 2011. According to the Enforcement Staff, Mr. Allen was
not perceived as truthful in his initial interview. (Hosty).

3 For example, on December 7, 2011, Ms. Perez provided a list of seven individual she was prepared to
depose. (Exhibit 21). Ms. Perez emailed Mr. Najjar the following day to inform him that if the NCAA
wanted to depose witnesses between December 27 and December 29, 2011, she was required to serve all
witnesses with a subpoena on or before December 12, 2011. (Exhibit 22).

3 During 2011 and 2012, Ms. Perez discussed using the process in Luther Campbell’s defamation suit against
Shapiro in Florida state court as a vehicle for securing witness testimony and documents. Although she
issued subpoenas in that case, the depositions were never taken. On another occasion, the NCAA
Enforcement Staff asked Ms. Perez to contact a jewelry store to obtain records of Mr. Shapiro’s purchases.
Ms. Perez issued a subpoena for the records in the Luther Campbell litigation and obtained the records.
However, Ms. Perez never provided those records to the NCAA Enforcement Staff due to a dispute over
payment.

% To facilitate communications between the NCAA and Mr. Shapiro, Mr. Johanningmeier purchased a
disposable mobile phone and paid for Mr. Shapiro’s use of the prison telephone system. Mr. Johanningmeier,
in turn, expensed those costs to the NCAA. (Comley; Lach; Johanningmeier; Najjar; Shapiro). We learned
that the NCAA had expended approximately $8,200 to fund communications with Mr. Shapiro, including
transfers of approximately $4,500 to his prison commissary account from which he pays for communications
expenses. We understand that the NCAA will disclose the existence and nature of these payments to U.
Miami and other involved individuals, as well as the NCAA’s Committee on Infractions, so that they may be
part of the evidence used to weigh the relative credibility of Mr. Shapiro, similar to the requirements of
prosecutors to disclose payments to witnesses. See, e.g., Kyles v. Whitley, 514 U.S. 419 (1995).

36 At least three Enforcement Staff members reported they were aware the NCAA was providing questions
for Mr. Allen’s deposition. (Hannah; Humphrey; Barnhart). Ms. Hannah stated during her interview that at
the time of Mr. Allen’s deposition, she understood that Ms. Perez was deposing Mr. Allen and that there were
common issues between the work Ms. Perez was doing for Mr. Shapiro and the NCAA’s investigation of U.
Miami, which is why Enforcement was providing questions. (Hannah). Ms. Barnhart explained that she was
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deposition, Mr. Najjar provided Ms. Perez with a list of thirty four “areas” the NCAA would like
Ms. Perez to “explore.” (Exhibit 24). These questions were likely written by Mr. Najjar, Mr.
Johanningmeier, and Ms. Barnhart and focused on identifying the student-athletes who may have
received prohibited entertainment and gifts from Mr. Shapiro.”” (Najjar).

2. Perez Takes Allen’s and Huyghue’s Depositions

Mr. Allen’s deposition was taken on December 19, 2011 in Miami, Florida.”™ Mr. Allen, Mr.
Allen’s counsel, and Ms. Perez attended the deposition, which lasted from 11:10 a.m. until 2:40 p.m.
Mr. Najjar attended the deposition, but he was asked to leave the deposition by Mr. Allen’s
counsel.” In addition to the deposition, Mr. Allen provided several documents in response to a
subpoena duces tecum issued by Ms. Perez (Exhibit 25).*

Mr. Huyghue’s deposition was held in Orlando, Florida on December 28, 2011. It began at
11:45 a.m. and continued until 2:08 p.m." Ms. Perez, Mr. Huyghue, and Mr. Huyghue’s counsel
attended the deposition in person, while Sandra Upegui of U. Miami and Andrea Rigali of Tabas,
Freedman, Soloff, Mill & Brown, PA* appeared telephonically.

Although Ms. Perez and Mr. Najjar attempted to secure the depositions of Mario Sanchez
and David Leshner, the Huyghue deposition was the last one that Ms. Perez took.

under the belief that Ms. Perez was conducting depositions regardless of the NCAA’s involvement, and that
the NCAA was providing Ms. Perez with topics to discuss during the depositions. (Barnhart).

37 Mr. Najjar’s list of areas to explore included questions such as, “When Allen was employed/associated with
Axcess Sports, which Miami players did he recruit for Axcess to represent and what monetary or other
benefits did he provide or was aware were provided to them?” and “Did you ever entertain Miami student-
athletes on behalf of Nevin Shapiro? Detail these instances. Who provided the source of funds?” (Exhibit
24).

38 Transcript of Sean Allen Deposition, at 1, In Re: Capitol Investments USA, Inc. and Nevin Shapiro, No. 09-
36408; No. 09-36418, (Bankt. S.D. Fla. December 19, 2011).

% During his interview, Mr. Najjar stated that he “backed out and didn’t attend the deposition” (Najjar). Mr.
Allen, however, reported to CBS Sports that he and his attorney asked Mr. Najjar to leave the deposition.
Bruce Feldman, Curious Timing to NCAA Announcement on Miami Probe, CBSSports.com, January 23,
2013, available at http:/ /www.cbssports.com/ collegefootball/blog/bruce-feldman/21604690/ timing-of-
ncaas-eyes-opening-is-curious.

40 Mr. Allen’s document production included copies of his bank statements from August 14, 2008 through
January 13, 2009, copies of emails between him, Mr. Shapiro, and Mr. Shapiro’s acquaintances that were sent
between February 2009 and September 2009, and copies of his telephone records from December 23, 2010
until March 22, 2010, and his telephone records from May 23, 2011 to June 22, 2011.

# Transcript of Michael Huyghue Deposition, at 1, In Re: Capitol Investments USA, Inc. and Nevin Shapiro, No.
09-36408; No. 09-36418, (Bankr. S.D. Fla. December 28, 2011).

42 Ms. Rigali appeared on behalf of Joel Tabas, the Chapter 7 Bankruptcy Trustee for Mr. Shapiro and Capitol
Investments USA.
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3. Najjar Coordinates With U. Miami Regarding the Depositions

Throughout the depositions, there were communications with U. Miami, including with
Michael Glazier, its outside counsel, and Judd Goldberg.” However, Mr. Goldberg and Mr. Glazier
stated that Mr. Najjar was generally reluctant to disclose information about the depositions, noting
that Mr. Najjar never mentioned to them that Sean Allen’s deposition had taken place. (Goldberg,
Glazier).

K. Perez Seeks Payment for Expenses

Over the ensuing nine months, Ms. Perez submitted a series of invoices. The first four
invoices, submitted between December 2011 and July 2012 requested reimbursement of Ms. Perez’s
costs, including, for example, court reporter fees, copying costs, and conference room rental.*
None of these invoices included charges for her attorney time. The Enforcement Staff paid these
invoices relatively promptly. Through the winter and spring of 2012, Ms. Perez noted that she
would also be submitting invoices for her hours expended on the depositions.”

On August 2, 2012, Ms. Perez sent Ms. Hannah nine invoices requesting payment for the
billable time that Ms. Perez spent on the NCAA’s investigation between October 11, 2011, and July
31, 2012. The invoices, reflecting an hourly rate of $350 per hour for Ms. Perez’s legal work,
requested a total payment of approximately $57,115. (Exhibit 31).*

L. Enforcement Staff Evaluate Perez’s Invoices

By this time, Mr. Najjar had separated from the NCAA’s employment and Stephanie
Hannah had taken his position as manager of the U. Miami investigation. In this role, Ms. Hannah
was responsible for reviewing Ms. Perez’s invoices. By late August, Ms. Perez was growing
impatient about having not been paid for her time. In an August 29, 2012 email, Ms. Perez set forth
the basis for the invoices. (Exhibit 33). Ms. Hannah forwarded that email to Ms. Lach, who
responded that while she recalled approving Mr. Najjar’s request to retain Ms. Perez, she was certain
that the amount that the NCAA had agreed to pay for the depositions was capped far below

#3Mr. Najjar also coordinated U. Miami’s participation and attendance at the depositions with Ms. Perez. For
example, Mr. Najjar informed Ms. Perez that he would attend Mr. Allen’s deposition on December 19, 2011
and a U. Miami representative would also likely attend the deposition. (Exhibit 23).43 Ms. Perez objected to
U. Miamfi’s presence, but Mr. Najjar stated that under the NCAA’s cooperative principle, he was required to
notify U. Miami about the depositions. (Exhibit 20).

# The invoices included a December 20, 2011 invoice for $4,530, a January 3, 2012 invoice for $1,879, a
January 10, 2012 invoice for $1,085, and a July 13, 2012 invoice for $1,153. (Exhibit 27; Exhibit 28; Exhibit
29; Exhibit 30).

45 We found no document or email in which Mr. Najjar challenges Ms. Perez’s suggestion that she would be
submitting bills for her time on the matter. Mr. Najjar stated that he spoke to Ms. Perez and reminded her
that the NCAA was not paying for her time.

46 On September 18, 2012, the NCAA paid the six invoices that Ms. Perez submitted for work performed in
2012, totaling approximately $10,500 dollars. (Exhibit 32)
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$57,000. Ms. Lach later confirmed that she had told Mr. Najjar that his budget for working with Ms.
Perez was $15,000. (Exhibit 34; see also Exhibit 35).

Through September 2012, Ms. Hannah, Mr. Hosty, and Ms. Lach engaged in further analysis
of Ms. Perez’s invoices and the propriety of some of the specific charges (Lach; Hannah).

M. Legal Staff Learn of the Perez Depositions

Uncertain about the propriety of some of the charges on the invoices, Ms. Lach directed Ms.
Hannah to review them with Ms. Stevenson. Ms. Lach explained that she knew Ms. Stevenson had
worked at a law firm and that Ms. Stevenson would be able to know if certain charges were
legitimate. (Lach). On September 28, 2012, Ms. Hannah and Ms. Stevenson discussed Ms. Perez’s
invoices as well as the propriety of specific charges. (Exhibit 36; Hannah). Ms. Stevenson was
surprised to learn that Mr. Najjar had retained Ms. Perez after she and Donald Remy had specifically
told him not to. (Hannah). Ms. Stevenson then re-circulated her October 21, 2011 email to Mr.
Najjar, in which she had advised Mr. Najjar not to use Ms. Perez or Mr. Shapiro’s bankruptcy
proceeding to conduct depositions. (Exhibit 36). Ms. Stevenson met with Ms. Lach, and they both
agreed to discontinue all work with Ms. Perez in the bankruptcy proceedings. Ms. Hannah then
sent an email to Ms. Perez advising her that they would no longer pay for her services.

N. NCAA Responds After Learning That Perez Depositions Were Taken Contrary to
Legal Advice

The Enforcement and Legal Staffs undertook a series of measures once they learned that the
Perez depositions had been taken contrary to the Legal Staff’s advice:

Preliminary Review. They first sought to simply understand what had occurred with respect
to the Perez proposal and to identify the contours of the NCAA’s agreement with Ms. Perez. They
gathered and reviewed relevant documents and emails and Donald Remy contacted both Ms. Perez
and Mr. Najjar to gain their insights. This effort was complicated by the limited written record
about the Perez proposal, due to the fact that Mr. Najjar and Ms. Perez conducted much of their
communication by phone.

Final Payment to Ms. Perez. Although the Legal and Enforcement Staffs felt that Mr. Najjar
had entered into an agreement without authority, they concluded that he had nevertheless obligated
the NCAA to pay Ms. Perez all of her legitimate charges for costs and services. After lengthy
deliberations as to the legitimacy of the charges included on her invoices, the Enforcement and
Legal Staffs jointly agreed to pay a final amount of approximately $18,000.

Excluding Evidence. To ensure that the parties at risk of the investigation suffer no
prejudice from the NCAA’s use of the bankruptcy proceeding, the Enforcement and Legal Staffs
decided to remove from U. Miami’s Investigative Record any information directly or indirectly
derived from the work of Ms. Perez in the bankruptcy proceeding. As described in Section 1V,
infra, Enforcement Staff and Ms. Stevenson worked to remove any information derived from the
deposition from the Investigative Record, which will ensure that it would never be included in any
Notice of Allegations in the event one is ever issued.
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Outside Legal FEthics Opinion. The Legal Staff hired outside counsel to provide an opinion
on potential legal ethical issues, which opinion is pending completion of our investigation into the
facts of this situation.

Disclosure to U. Miami and the Subject Parties. On January 11, 2013, the Enforcement Staff
notified U. Miami and the subject parties of its conduct involving the Perez proposal and its decision
to exclude any evidence directly or indirectly derived therefrom.

Retention of Cadwalader, Wickersham & Taft I.ILP. On January 22, 2013, the NCAA
retained Cadwalader and Ken Wainstein to undertake this Enforcement Review.

Disclosure to the Media. On January 23, 2013, the NCAA held a telephonic press
conference and issued a press release describing the Enforcement Staff’s conduct and promising an
external investigation to determine how that conduct had been permitted to occur.

21



CADWALADER

IV.  EXCLUSION OF TESTIMONY AND DOCUMENTS

A. NCAA Identifies and Removes Information from the U. Miami Investigative
Record

The NCAA made the decision that the evidence derived directly or indirectly from the Perez
depositions should not be used in any way against U. Miami or the subject parties. Accordingly, in
October 2012, the Legal Staff, in consultation with the NCAA President and Chief Operating
Officer, directed that the U. Miami Investigative Record be revised to exclude information obtained
directly or indirectly from the Enforcement Staff’s agreement to pay Ms. Perez for obtaining
testimony or documents through the bankruptcy process. As Mr. Remy explained, the decision to
exclude information was not based on a particular NCAA Administrative Bylaw or policy, but
instead was inspired by the criminal law concept of excluding illegally obtained evidence and its
“tainted fruits” to ensure that investigative targets are not prejudiced by any improper investigative
techniques.

NCAA Enforcement Staff, with the assistance of Ms. Stevenson, were charged to identify
and exclude such “tainted” evidence from the U. Miami Investigative Record. In conducting this
review, the Enforcement Staff distinguished between tainted and untainted evidence and drew lines
according to the connection between the evidence in the Investigative Record and the information
that was procured via the bankruptcy process. In drawing these lines, the Enforcement Staff made
the following determinations:

1. The Enforcement Staff determined that any statements made by Mr. Allen in his voluntary
interviews with the NCAA, both those that occurred before and after his sworn deposition,
would be excluded.

2. The Enforcement Staff determined that witness interviews they conducted after the Allen
deposition that derived from Mr. Allen’s deposition or his subsequent interviews would be
excluded completely. As a result, 13 interviews were excluded from the Investigative
Record.

3. The Enforcement Staff determined that portions of additional interviews conducted after
the Allen deposition that made some reference to information derived from Mr. Allen’s
deposition or his subsequent interviews would be excluded. As a result, portions of 12
interviews were excluded from the Investigative Record.

By excluding the use of the information described above, the Enforcement Staff significantly
revised the potential allegations in the U. Miami Investigative Record. Some factual allegations were
entirely removed from the Investigative Record, while portions of other allegations were similarly
excised.

If there is ever a Notice of Allegations (“NOA”) issued in this matter, that same information
would not be the basis for any charges contained therein, ensuring that the parties at risk will not be
held to account for any allegations or information developed through the NCAA’s use of the
bankruptcy process.
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B. Cadwalader Reviews the U. Miami Investigative Record

At the NCAA’s request, Cadwalader conducted an independent review of the U. Miami
Investigative Record. We reviewed each and every factual assertion in the Investigative Record to
ensure that it did not contain any information derived from testimony or documents associated with
Messts. Allen’s and/or Huyghue’s depositions.  Cadwalader further identified independent
evidentiary bases for every factual assertion in the Investigative Record.

Cadwalader conducted this review in the following stages:

1. First, we requested and reviewed NCAA documents that evidenced the NCAA’s process for
excluding documents and testimony from the Investigative Record to understand the
process that the NCAA had employed.

2. Next, we requested that the NCAA Enforcement Staff review the Investigative Record and
identify each factual assertion and the corresponding evidentiary basis for each assertion
contained therein.

3. Cadwalader attorneys then reviewed the evidentiary basis, including transcripts, documents,
and other pieces of evidence, for every factual assertion to identify (1) that the evidence
indeed supported the assertion and (2) the origin of the evidence.

4. Finally, we confirmed that the evidence supporting each assertion was not derived directly or
indirectly from tainted evidence.

In the course of conducting this review, Cadwalader attorneys reviewed and analyzed over
75 interview transcripts and voluminous other records, including bank account documents, receipts,
photographs, and other evidence.

Based upon our review, it is our opinion that the current assertions in the U. Miami
Investigative Record are not based on evidence that is derived, directly or indirectly, from the
depositions of Mr. Allen or Mr. Huyghue.
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V. EVALUATION OF CONDUCT
A. Introduction

President Emmert asked us to investigate and evaluate the Enforcement Staff’s actions in
relation to Ms. Perez’s work in the Shapiro bankruptcy proceeding. In the previous section, we laid
out our investigative findings as to the actions taken by the Enforcement Staff in this case. This
section will evaluate the appropriateness of those actions in light of all the relevant circumstances."’

B. Concerns Arising from the Enforcement Staff’s Conduct

The first step in evaluating this conduct is to identify those concerns or norms of behavior
that might have been implicated by that conduct. In this case, there are several concerns — legal,
policy, management and prudential concerns — that may have been implicated by the actions of the
Enforcement Staff.”® The primary concerns we have identified are the following:

1. Was the acceptance of the Perez proposal and the coordination of depositions with Ms.
Perez a violation of any applicable bylaw, rule or law?

2. Was the Enforcement Staff’s decision to enter into this arrangement an inappropriate
circumvention of the Legal Staff’s advice not to do so?

3. Was the Enforcement Staff’s agreement to pay Mr. Shapiro’s lawyer for her work contrary to
internal NCAA practice or policy that the Legal Staff has sole authority to hire outside
counsel?

4. Was the NCAA’s use of Mr. Shapiro’s attorney to compel depositions in the bankruptcy
process an abuse of that process?

5. Was that arrangement an inappropriate effort to circumvent the calibrated limits that the
NCAA membership has placed on the Enforcement Staff’s investigative powers?

6. Was this series of mishaps the product — at least in part — of flawed management in the
Enforcement Staft?

The following sub-section will address each of these specific concerns, analyzing whether
and how they were implicated by the Enforcement Staff’s conduct. The next sub-section will assess
the responsibility of each individual person for any questionable or inappropriate conduct.

47 Our mandate was to evaluate the conduct of the NCAA, and not that of any other parties. As such, we
offer no opinions on the propriety or reasonableness of non-NCAA actors in this situation.

48 For ease of explanation, this section will often refer to “the Enforcement Staff” when discussing an action
by one or a few members of that staff. That reference does not mean that all staff members are responsible
for that action. The next section will focus on individuals and more cleatly attribute specific actions to
individual staff members.
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1. The Violation of any Bylaw or Law

The facts do not establish that any NCAA staff member intentionally or unintentionally
violated any bylaw, bankruptcy procedure or law in their acceptance or implementation of the Perez
proposal. Based on the circumstances as we now know them, it does not appear that any
bankruptcy rule or procedure was violated (see Section V.B.4, infra). Nor have we found any
NCAA rule or bylaw that specifically prohibits any of the Enforcement Staff’s conduct in this
matter.

2. The Circumvention of Legal Advice

The Enforcement Staff entered into this arrangement with Mr. Shapiro’s attorney in direct
opposition to advice provided by the Legal Staff. Associate General Counsel Naima Stevenson was
clear in her October 21, 2011 email to Mr. Najjar that “[t|he use of [Mr. Shapiro’s| criminal attorney
to conduct depositions on behalf of the Association does raise concerns” and that “[Legal Staff’s]
advice would be to not use [Mr. Shapiro’s| criminal attorney in this manner.” (Exhibit 14). In
support of that position, she laid out three separate concerns with the Perez proposal:* (1) that any
hiring of outside counsel must be done by the Legal Staff (and not the Enforcement Staff); (2) that
the NCAA should not be using an outside counsel to compel testimony from witnesses who would
not otherwise speak with the NCAA; and 3) that the NCAA would expose itself to scrutiny if it
based any enforcement decisions on information obtained from that process. She and then-General
Counsel Donald Remy then clearly and firmly restated that advice in their meeting with Mr. Najjar
and Ms. Lach four days later — as evidenced by Najjar’s text moments after the meeting to Ms.
Perez, telling her “I ran into a problem with our legal dept concerning ‘retaining’ you . . ..” (Exhibit
17).

Rather than following Ms. Stevenson’s sound advice and declining Ms. Perez’s proposal, Mr.
Najjar crafted a “way around” the advice. (Exhibit 17). Positing that the Legal Staff’s only concern
was with the prospect of “retaining” Ms. Perez for legal services — and thereby overlooking the
other concerns in Ms. Stevenson’s email — Mr. Najjar somehow developed an understanding (or a
pretext) that paying Ms. Perez was appropriate so long as it was only for “expenses” and not
officially for legal work.

While that may have been a plausible counter-proposal to the Legal Staff’s advice on that
one point, the evidence is clear that Mr. Najjar never, in fact, presented that counter-proposal to the
Legal Staff. Instead, he simply acted on the idea without running it by the Legal Staff to see if it
would change their advice (which it would not have, given Ms. Stevenson’s other concerns with the
proposal).

Although there are no written bylaws, rules or policies saying that the Enforcement Staff
must accept advice from Legal Staff, it is universally understood that, while they may argue against
that advice, they may not ignore it. Given that understanding and the strength of the objection
registered by Ms. Stevenson and Mr. Remy, it simply was not reasonable for the Enforcement Staff
to proceed with the Perez proposal in the face of opposition from the Legal Staff.

4 The following paraphrases the points made in Ms. Stevenson’s text, based on Stevenson’s explanation of
the email in our interview.
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3. Hiring Legal Counsel through the Enforcement Staff

It is typically the responsibility of an organization’s legal staff to hire and monitor the
retention of outside counsel for their organization’s legal work. The NCAA is no exception to this
general rule. Indeed, the NCAA’s internal website, NCAA Daily, makes clear that the Legal Staff is
responsible for approving and retaining outside counsel.

Ms. Stevenson made that very point in her October 21, 2011 email, when she told Mr. Najjar
that “any engagement of outside counsel to represent the interests of the Association should be
done through the Office of Legal Affairs.” (Exhibit 14). Despite this clear injunction, the
Enforcement Staff proceeded to hire Ms. Perez without the Legal Staff’s involvement.

It is fortuitous for the Enforcement Staff that their unilateral hiring decision appears to have
violated nothing more than internal protocol. Had the circumstances been different, this hiring
decision could have been much more problematic. For instance, if Ms. Perez had been working in
any capacity for the Bankruptcy Trustee, any arrangement to pay her for services in Shapiro’s
bankruptcy would have constituted a violation of various conflict provisions of the Bankruptcy
Code. Also, if there had been an applicable confidentiality order in place in the bankruptcy
proceeding, the NCAA’s agreement to pay Perez for the transcripts could potentially have led to a
violation of the order and a contempt of court charge against Perez and the NCAA. Given that the
Enforcement Staff did not know to probe such issues, it was fortuitous that their hiring decision did
not expose them or the NCAA to such legal liability.

4. Potential Abuse of the Bankruptcy Process

The federal bankruptcy process is designed to further the goal of discovering assets and
claims that might be recoverable for the bankrupt debtor’s estate, and it allows certain parties to
obtain broad discovery through Federal Rule of Bankruptcy Procedure 2004 (“Rule 2004”). The
Rule 2004 procedures are known to allow such wide-ranging and broad examinations to discover
assets or unearth frauds that federal courts often refer to them as “fishing expeditions.” As the
debtor in his bankruptcy, Mr. Shapiro had standing and authority to utilize the tools of Rule 2004
discovery in his bankruptcy proceeding.

Under Rule 2004, Mr. Shapiro had the power to compel third parties to attend depositions
and produce documents. This compulsory power is limited only insofar as the depositions and
document requests must somehow relate to the conduct or property of the debtor or any matters
that may affect the administration of the bankruptcy estate. Mr. Shapiro was therefore entitled to
question any party regarding the circumstances under which they received any asset(s) from him or
his company, Capitol Investments, or regarding any potential legal claim that could be made by Mr.
Shapiro or Capitol Investments.

The most glaring concern about the Perez proposal is the prospect that the NCAA
inappropriately used this broad subpoena power for its own investigative purposes that were not
sufficiently relevant to the bankruptcy proceeding. As such, our first charge was to determine
whether the Perez proposal resulted in an abuse of the bankruptcy process and its subpoena power.
Based on our investigation to date, we have not seen a sufficient basis to conclude that the NCAA’s
conduct amounted to an actual violation of any specific bankruptcy rule or procedure.
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This does not end the inquiry, however, as President Emmert asked us to evaluate the
wisdom, propriety and general reasonableness of the Enforcement Staff’s actions, even if those
actions violated no written rule. On this point, we found significant evidence to suggest that the
Enforcement Staff showed bad judgment and acted unreasonably in failing to consider whether their
involvement in the bankruptcy process was problematic.

Given that the potential misuse of the bankruptcy process is the central concern in this
review, we have focused much of our Enforcement Review on an evaluation of the facts and
circumstances that are relevant to that issue. The results of that evaluation follow.

a. The Framework for the Abuse of Process Analysis

Any evaluation of the reasonableness of human conduct is a very fact-specific exercise. The
outcome of that evaluation will differ depending on the facts and circumstances surrounding that
conduct.

In this matter, we could think of a whole spectrum of circumstances that would result in
different judgments about the Enforcement Staff’s conduct. Assessing the reasonableness of their
decision to use the bankruptcy process to further their own investigation may best be understood if
we set up two hypotheticals at opposite extremes of that circumstantial spectrum. At one end of the
hypothetical spectrum, let’s assume the following facts: (1) that Ms. Perez and Mr. Shapiro had had
no involvement at all in the bankruptcy process before the NCAA struck its agreement with Ms.
Perez; (2) that Mr. Shapiro and Ms. Perez had no genuine interest in taking testimony to further the
Bankruptcy Trustee’s efforts to recover monies for Mr. Shapiro’s victims; and (3) that the NCAA
orchestrated all aspects of the depositions, down to the selection of deponents and the drafting of
deposition questions. Under these hypothetical circumstances, it is difficult to understand how the
NCAA could reasonably believe that the Perez proposal was anything but an improper manipulation
of the Shapiro bankruptcy proceedings.

At the other end of the hypothetical spectrum, let’s assume (1) that Ms. Perez and Mr.
Shapiro were heavily involved in the bankruptcy process before starting any coordination with the
NCAA; (2) that they would have taken these depositions for their own reasons regardless of the
NCAA’s interest in doing so; and (3) that the NCAA’s role was limited to suggesting deposition
questions and paying the costs for copies of the resulting transcripts. In this hypothetical scenario, it
is easier to see how a prudent Enforcement Staff member might reasonably believe that there is
nothing inappropriate about piggy-backing on Ms. Perez’s efforts in that manner.

As often happens, the set of circumstances we face in this investigation is not at either end
of this hypothetical spectrum, and instead falls somewhere in the gray spaces in between. It is our
task, therefore, to determine where the factual scenario in our case lies along the spectrum.

To make that determination, we have identified the circumstances that would have had a
bearing on the Enforcement Staff’s decision making process. For ease of explanation, we have
grouped those circumstances into two lists and labeled them as “aggravating” (meaning that they
should have caused NCAA Enforcement Staff members to pause and consider whether the Perez
proposal was appropriate) and “mitigating” (meaning that knowledge of those facts would have
given the Enforcement Staff reason to believe that the arrangement was not inappropriate).

27



CADWALADER

1. Aggravating Circumstances about the Perez Proposal

The following circumstances should have put the Enforcement Staff on notice that the
Perez proposal might be manipulative of the bankruptcy process:

o The Enforcement Staff’s stated desire to use bankruptey subpoenas to compel testimony for purposes
of their investigation: 'The Enforcement Staff had tried and failed to secure cooperative
and truthful statements from each of the proposed deponents. As Mr. Najjar
explained to his supervisors, “[o]ther than conducting these depositions, I do not
believe we will be able to secure interviews with the witnesses.” (Exhibit 11).
Without access to some sort of compulsory process, the Enforcement Staff had little
to no hope of obtaining statements from the deponents.

o Ms. Perez’s access to the subpoena power of the bankruptey process: The Enforcement Staff
acknowledged that their primary — if not only — interest in hiring Ms. Perez was to
leverage her access to the bankruptcy subpoena power. But for her ability to compel
uncooperative witnesses into sworn depositions, the Enforcement Staff would have
had no interest in her proposal.

o Ms. Perez’s Qualification to Practice in the Bankruptey Court. 'The Enforcement Staff knew
that Perez had not yet qualified to practice before the Bankruptcy Court and that she
did so only after reaching her agreement with the NCAA.

o Perez’s compensation from the NCAA: Ms. Perez made it clear to the Enforcement Staff
that her client had no source of funds to pay for her work in the bankruptcy process.
She also made it abundantly clear to the Enforcement Staff that she would not
expend the time and resources to conduct these depositions unless the NCAA was
paying her. As she explained in her interview with us, she had absolutely no interest
in doing these depositions “for nothing.” Therefore, these depositions would likely
not have occurred in the normal course of the bankruptcy proceeding but for the
NCAA’s agreement to pay Ms. Perez.”

In light of these circumstances, it is apparent that the Enforcement Staff accepted the Perez
proposal with clear intent to use the bankruptcy process for their own ends.

In evaluating the reasonableness of that decision, however, we have to also consider the
facts they knew at the time that would have given them some reason to believe that this arrangement
was nonetheless appropriate and in keeping with NCAA principles.

50 Ms. Barnhart recounted a conversation when she questioned Mr. Najjar whether they were within their
rights to have Ms. Perez take these depositions on their behalf. Mr. Najjar assured her that it was all above
board, and that the depositions would have happened regardless of the NCAA’s involvement. While it is
possible that Mr. Najjar thought that was the case, there is no evidence that those depositions would have
occurred without the NCAA’s involvement and its promise of compensation to Ms. Perez.
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i.  Mitigating Circumstances about the Perez Proposal

The following circumstances would have made this arrangement appear more benign in the
eyes of the Enforcement Staff:

o Analogons sitnations in past investigations: During their interviews, Enforcement Staff
members explained that NCAA investigators had leveraged other legal processes to
get information in past cases. The NCAA has cooperative relationships with police
agencies and other investigative entities around the country, and has used those
relationships to coordinate fact-finding in past cases. The Enforcement Staff’s
awareness of this coordination would understandably have made the Perez proposal
seem less suspect in their eyes.

o Ms. Perez’s documentation of her ability to practice in Bankruptey Conrt: As explained above
in Section IILE., the lawyers for U. Miami raised a concern early in the process
relating to Perez’s ability to notice and conduct depositions as a non-member of the
Bankruptcy Court. In response to that concern, Mr. Najjar sent Ms. Perez an email
asking her to explain “[her] legal authority to not only issue and enforce subpoenas
but the authority that allows [her] to ask the deposition questions.” (Exhibit 9). Ms.
Perez promptly sent Mr. Najjar a packet of materials and later confirmed that she
would be authorized to file subpoenas and take depositions once she completed a
training session that she ultimately took in late October 2011. Mr. Najjar used those
materials in his email exchanges with Ms. Stevenson as evidence of “the authority of
Nevin Shapiro’s criminal attorney to conduct depositions in the bankruptcy matter.”
(Exhibit 13).

While those materials arguably confirmed the authority for Ms. Perez to secure
depositions in the bankruptcy case, they had no bearing of the appropriateness of
her doing so on behalf of the NCAA. Giving Mr. Najjar the benefit of the doubt,
however, it is conceivable that he simply failed to distinguish between the two issues
and accepted Ms. Perez’s materials as confirmation that this arrangement was proper
in all respects.

o Mr. Shapiro’s demonstrated interest in the bankruptey proceeding: Contrary to the initial
understanding of this situation, it has become clear during our investigation that
Nevin Shapiro played an active role and had a strong interest in assisting the
bankruptcy process. In fact, he had three separate interests. First, he hoped that his
efforts to recover his victims’ funds would persuade the prosecutors on his federal
case to support an eventual motion to reduce his 20-year sentence. Second, he
wanted to assist the recovery process so as to reduce the restitution he owed.
Finally, he was looking for revenge against the U. Miami players and coaches who he
believed had turned their backs on him when he got in trouble with the federal
authorities.

Mr. Shapiro became actively involved early in the bankruptcy proceedings. He had
his attorney, Ms. Perez, approach the Bankruptcy Trustee in April 2011 and offer his
assistance. From that date to the present, Shapiro has been feeding the Bankruptcy
Trustee information about those who received sums of money from him, including
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those associated with the U. Miami athletics program. This assistance was so
substantial that the Bankruptcy Trustee wrote a letter detailing that assistance to
Shapiro’s sentencing judge on June 6, 2011 — over three months before the Perez
proposal was first raised. In that letter, Counsel for the Trustee, Gary Freedman,
explained that he has worked in the bankruptcy area for 23 years, and has “never
been involved in a bankruptcy case in which the debtor worked so closely with
trustee’s counsel in assisting and cooperating in the recovery of funds .. ..”

Importantly, that active involvement extended also to the particular depositions that
we are examining. Well before the NCAA’s involvement, Mr. Shapiro drew up a list
of potential deponents for the Bankruptcy Trustee, which included Messrs. Allen and
Huyghue and the other witnesses of interest to the NCAA. In addition, Mr. Shapiro
personally drafted a number of the questions for Ms. Perez’s deposition of Sean
Allen.

It is clear from the emails and our interviews that the Enforcement Staff was aware
that Mr. Shapiro and Ms. Perez had this strong interest and active role in the
bankruptcy process. As such, it is more plausible that they legitimately believed that
their arrangement with Ms. Perez was not a manipulation of the bankruptcy process,
but was simply an effective means of furthering their common interests with Mr.
Shapiro.

o U. Miami’s awareness that Perex was securing depositions on bebalf of the NCAA: 1t is clear
from the record that U. Miami attorneys knew from the beginning that the NCAA
was using Ms. Perez to secure depositions. As with most NCAA investigations, the
Enforcement Staff conducting this investigation kept the subject university apprised
of developments in the investigation. While U. Miami’s attorneys assert that they
never learned that Ms. Perez was being paid for her services by the NCAA, it
appears that they were fully aware that Mr. Najjar and Ms. Perez were coordinating
the bankruptcy depositions throughout the fall and winter of 2011. In addition to
their email and phone call with Mr. Najjar in October 2011 — in which they
articulated several concerns about the Perez proposal’ —there are emails in which the
U. of Miami lawyers were asking how Ms. Perez “plans to be the one asking the
questions in any depositions as she could not properly be the one issuing the
subpoenas.” (Exhibit 8). Brynna Barnhart also remembers a phone call in which U.
Miami’s outside counsel, Mike Glazier, called around the time of the Allen
deposition to inquire when it was scheduled. Moreover, Sandra Upegui from the U.
Miami legal department participated in the Huyghue deposition by telephone.

Despite their awareness of the depositions, the U. Miami attorneys made no effort to
prevent the NCAA from taking these depositions, after the initial reservations they
expressed in October. When asked in an interview why they kept silent after
October, the attorneys explained that they did not want to appear uncooperative or
to look like they were standing in the way of the truth.

51 With only partial knowledge about the arrangement at its outset, the U. Miami attorneys did not specifically
cite the possibility of abuse of the bankruptcy process when they raised their concerns in October.
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Regardless of the reasons, Mr. Najjar was aware that U. Miami knew about the Perez
proposal (minus the payment to Perez) and registered no objection beyond their
initial reservations. The fact that there were no repeated objections from the subject
of the investigation — the party that would be prejudiced by any investigative over-
reaching — arguably gave Najjar some reason to believe that there was nothing
objectionable about leveraging the bankruptcy proceedings to secure deposition
testimony.

il. Weighing of the Aggravating and Mitigating Circumstances

Given the Enforcement Staff’s awareness of these mitigating circumstances, one can imagine
how they may not have immediately perceived this arrangement to be an abuse of the bankruptcy
process. However, given the aggravating factors which clearly demonstrate that the NCAA was
exercising a significant level of control over bankruptcy proceedings in which they had no
cognizable interest or standing, it is difficult to understand how they did not find it necessary to
pause and consider the wisdom of the Perez proposal.

5. The Circumvention of the Enforcement Staff’s Investigative Limits

The NCAA is a private membership association comprised of 1,066 active member schools.
As part of their membership, the NCAA members must follow the collectively adopted bylaws and
legislation outlined in the NCAA’s constitution.  The NCAA constitution provides that the
Enforcement Staff is responsible for conducting investigations into an institution’s potential failure
to comply with the Association’s rules and presenting substantiated allegations to the Committee on
Infractions for a determination of culpability and punishment.

Based upon our Enforcement Review, we understand that in granting this mission to
enforce the rules of the Association, the membership also defined the scope of the Enforcement
Staff’s investigative authorities. In particular, concerns over vesting too much power in the
Enforcement Staff led the membership to carefully determine when and under what circumstances
the staff or student-athletes of a member institution are obligated to cooperate with an NCAA
investigation. For example, the members have established the “cooperative principle,” imposing an
affirmative obligation on each member institution and its representatives to cooperate with
Enforcement Staff investigations and deeming a failure to cooperate to be a basis for sanctions or
disassociation. ~ The membership has not agreed, however, to provide any more far-reaching
authority to compel cooperation.

Beyond the specific investigative authorities that the membership has blessed, the
Enforcement Staff operates under a set of expectations about the lengths to which they can go to
investigate a case. Though unwritten, there is an understanding among the membership that they
should forgo investigative techniques that might give the Enforcement Staff too much power,
especially in the academic environment where they operate. For example, there are any number of
investigative techniques that pass muster in court and in public opinion when used by law
enforcement — such as running sting operations or, lying to an interviewee to trigger a confession —
which would likely be considered beyond the pale for NCAA investigations.

The question for this review is whether the Enforcement Staff’s decision to leverage the
bankruptcy process to compel interviews from uncooperative third parties went beyond the limits
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that the membership has placed on its investigations. At some level, the question is inherently
unanswerable. There are no guidelines or rules that define such a limit; nor is there a directly
analogous precedent that can be reviewed for clear guidance. So, we are not in a position to find that
the Enforcement Staff clearly violated an internal NCAA limit on its activities.

However, that is not the end of the inquiry. Everyone we interviewed recognized that the
Enforcement Staff operate in an environment of limited authority and that they do not have free
rein to adopt any legal technique that would be of use in their investigations. That is the reason Ms.
Lach had a habit of getting the Legal Staff’s opinion if she had a question about the propriety of an
investigative idea or suggestion.

That is also the reason why Mr. Najjar should have given more thought to whether the Perez
proposal was consistent with the construct of limited authorities under which they operated.
Beyond concluding from the materials from Ms. Perez that the proposal was consistent with the
rules of legal practice, he never considered whether it was nonetheless inconsistent with the
membership’s expectations of the NCAA. This is what Naima Stevenson was referencing in her
email when she explained that “[a]ny information obtained through such a manner for use in the
NCAA process would be subject to significant scrutiny to the extent any decisions were based on
that information if those decisions were to be subsequently challenged.” (Exhibit 14).

Unfortunately, that advice was in the part of the email that Mr. Najjar ignored. Had he
heeded the advice and considered whether the Perez proposal was consistent with the membership’s
expectations, the NCAA would not be in this position today.

6. The Management of Enforcement Staff Operations

Whenever missteps occur in the operations of an organization, it is critical to examine
whether those missteps were in any way the product of flawed or deficient management. From one
perspective, every error is a management error, as it is the job of management to identify weaknesses
within their operations and take steps to address those weaknesses before they result in problems.
From another perspective, there is a limit to how much management and managers can be held
responsible for errors that occur among the line operators. Accepting that both of these
perspectives are accurate and applicable to this situation, we have attempted to determine whether
and how much mismanagement factored into this situation.

As President Emmert explained at the outset of this Enforcement Review, our work is
proceeding in two stages — the first being a focused inquiry into the facts surrounding the hiring of
Ms. Perez and the second being an assessment of the broader environment, policies, and procedures
of Enforcement, we have deferred the findings regarding deep management processes and policies.
We therefore expect to learn more about management processes and expectations in the
Enforcement Staff as we proceed through Stage Two.

Suffice it to say at this stage, however, that the role of management in this situation needs to
be carefully scrutinized. It is clear that there were management failures. The Enforcement Staff
managers failed to identify the problems in the Perez proposal and to steer their subordinate Mr.
Najjar away from it. They also failed to exercise close oversight of Mr. Najjar’s activities in what was
and is one of the NCAA’s most significant investigations. On the other hand, both managers
convincingly explained that they never questioned its propriety specifically because Mr. Najjar
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assured them that the Legal Staff had approved it. Moreover, they both explained, they did not
doubt that assurance, as Mr. Najjar had given them no reason to question his veracity or judgment at
the time. In light of those circumstances, one could argue that it was not unreasonable for Ms. Lach
and Mr. Hosty to give Mr. Najjar significant latitude in the U. Miami investigation and to approve

the Perez proposal without any further inquiry.

Regardless, the reality is that this arrangement carried on for almost a year before the
Enforcement Staff managers realized that it was problematic and had not been authorized by the
Legal Staff.

C. Individual Accountability

Having examined the conduct of the Enforcement Staff as a whole, it is now necessary to do
the same for each of the key players. Drawing on the factual findings in Section III and the
evaluation of Enforcement Staff conduct in the previous sub-section, we have isolated the relevant
actions of each key player and assigned responsibility for actions that were unwise or inappropriate.

1. Ameen Najjar, former Director of Enforcement

Mr. Najjar is the Enforcement Staff member most centrally involved in the inception and
implementation of the Perez proposal. FEarly in the U. Miami investigation, Mr. Najjar took over
responsibility for handling coordination with Mr. Shapiro from investigator Rich Johanningmeier.
He then became the point person for negotiating the deposition proposal with Ms. Perez, vetting it
within the NCAA and coordinating the resulting depositions.

Mr. Najjar took a number of steps that can be seen to reflect a conscientious concern for the
propriety of his actions. He told U. Miami about Ms. Perez’s proposal to take bankruptcy
depositions (even if the Miami attorneys were not aware that the NCAA was paying her for that
service). As explained above, he was responsive to concerns from the U. Miami attorneys and
challenged Ms. Perez about her authority to take bankruptcy depositions. He was very open about
the whole arrangement within the NCAA, regularly circulating emails that clearly described the
purpose and contours of the arrangement. And ultimately, we believe that he was motivated to
accept and implement the Perez proposal out of a genuine interest in finding the facts relating to the
Shapiro allegations.

The record is clear, however, that he made a number of missteps in his effort to find the
facts in this case. Those missteps include the following:

o He did not follow Naima Stevenson’s advice to reject the Perez proposal.
o He developed a “way around” that legal advice — characterizing payments to Perez as
reimbursement for “costs” rather than compensation for legal services — but never

sought or obtained Legal Staff approval for his “way around.”

o He arranged to hire Ms. Perez despite the policy that outside counsel may only be
hired by the Legal Staff.
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o He assured his supervisors, Ms. Lach and Mr. Hosty, that the Legal Staff had
approved his proposed arrangement with Ms. Perez, even though he had never
presented his “way around” to the Legal Staff.

o Even giving him the benefit of the doubt that he truly believed that he was hewing
to Ms. Stevenson’s legal advice by reimbursing Ms. Perez only for expenses, he took
actions that seem to belie that belief. For example, on those occasions when Ms.
Perez emailed him seeking payment for “legal fees” beyond her expenses (Exhibit
37; Exhibit 38; Exhibit 39; Exhibit 40), Mr. Najjar never emailed her back to correct
or remind her that the NCAA had agreed only to pay expenses.”” On another
occasion, when Ms. Perez was trying to persuade the NCAA of the need to depose
additional witnesses, Mr. Najjar wrote Ms. Lach an email explaining that he was “not
going to allow [Perez] to depose unnecessary witnesses simply for her to make
money.” (emphasis added) (Exhibit 20). That should not have been a concern if the
NCAA were truly reimbursing Ms. Perez only for her expenses.

2. Julie Roe Lach, Vice President of Enforcement

Julie Roe Lach is the supervisor above Mr. Najjar most centrally involved in this situation.
Although Tom Hosty was Najjar’s direct supervisor, Ms. Lach handled most of the issues that were
elevated relating to the Perez proposal. She secured approval from Jim Isch to expend the funds for
the proposal. She directed Mr. Hosty to run the proposal by the Legal Staff and participated in the
meeting between Mr. Najjar and the Legal Staff. She fielded Ms. Perez’s demands for payment in
2012, and was involved in considering the legitimacy of the specific charges on Ms. Perez’s invoices.
Finally, she directed the Enforcement Staff to cease all work with Ms. Perez after Naima Stevenson
discovered that the Perez proposal had gone forward against her advice.

Ms. Lach clearly shares some of the responsibility for this situation. She signed off on the
Perez proposal and failed to perceive the underlying prudential concerns. She allowed Mr. Najjar to
hire Ms. Perez, despite the clear policy that outside counsel may only be hired by the Legal Staff.
She exercised insufficient supervision over Mr. Najjar’s activities in one of the NCAA’s most
significant investigations. Finally, she failed to remember the advice imparted in Ms. Stevenson’s
email to Mr. Najjar and in the subsequent meeting with Mr. Remy and Ms. Stevenson.” Had she
kept that advice in mind, she may well have questioned Mr. Najjar more closely when he assured her
that the Legal Staff had ultimately approved the Perez proposal.

An important question is whether — in addition to the failings listed above -- Ms. Lach is also
responsible for intentionally disregarding the advice from the Legal Staff — advice that she read in

52 Mr. Najjar reported that he did call Ms. Perez when he received one of these emails and reminded Ms.
Perez that the NCAA would not pay for Ms. Perez’s billable time. (Najjar). Ms. Perez stated that Mr. Najjar
did not make such a call, adding that if he had, she would have protested vigorously. (Perez).

53 Ms. Lach attributed her inability to recall Ms. Stevenson’s email and the subsequent meeting to the fact that
she was overwhelmed that fall as she focused on leading the Enforcement Working Group, which was
charged with reforming Enforcement’s policies and procedures. (Lach). President Emmert and others
confirmed that Ms. Lach was extremely busy during that period. (Emmert).
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Naima Stevenson’s email and presumably heard in the October 25, 2011 meeting she attended by
phone. For the following reasons, we conclude that she was not complicit in an intentional effort to
act contrary to that advice.

Like Mr. Najjar, Ms. Lach was fully aware of the Perez proposal and its purposes, and she
took steps to effectuate it in direct opposition to advice from the Legal Staff. Unlike Mr. Najjar,
however, Ms. Lach never £nowingly took any steps that were inconsistent with legal advice. To the
contrary, Ms. Lach took many steps to ensure that she and her staff acted in accordance with legal
advice. She was the one who first directed that the Perez proposal be run by the Legal Staff when
Mr. Najjar initially raised the proposal (Exhibit 11), and she reiterated the need to “get Naima’s sign
off” in January when Mr. Najjar was discussing the possibility of additional depositions. (Exhibit 20).
The facts clearly indicate that Ms. Lach went along with the Perez proposal only because Mr. Najjar
assured her that the Legal Staff had approved it. Once she received that assurance, the question for
Ms. Lach became how — and not whether — to implement the proposal.

In retrospect, one asks whether Ms. Lach should have demanded more than Mr. Najjar’s
bare assurance. We believe, however, that it was understandable that Ms. Lach did not think twice
when she received that assurance from Mr. Najjar. First, as she and Mr. Hosty explained in their
interviews, they manage with the presumption that each of their subordinates is trustworthy, and
absent any indication to the contrary they accept a subordinate’s word as honest and accurate.
Because Mr. Najjar had always struck her as a man of integrity and candor, Ms. Lach had no reason
to doubt him when he told her that he had received approval from the Legal Staff. Second, Mr.
Najjar was a seasoned NCAA manager with a long career of experience as an investigator, and it is
therefore understandable that his managers would give him latitude and refrain from second-
guessing his statements and actions.

It was also understandable that Ms. Lach did not second-guess the reasonableness of the
alleged approval from the Legal Staff. While she recognizes in retrospect that she should have asked
more probing questions, her failure to do so was consistent with her customary approach to seeking
advice from the Legal Staff. As Ms. Lach explained in her interview (and as others confirmed), she
is a long-time champion of the Legal Staff’s role in Enforcement operations. She has worked to
ensure that the Legal Staff has insight into all investigations™ and that her staff consult with Legal
Staff whenever any issue arises about the propriety or advisability of an investigative course of
action.

While she sees it as her responsibility to make sure issues are vetted by the Legal Staff, Ms.
Lach does not feel it necessary — or even appropriate — to insert her views into that vetting. Ms.
Lach is a lawyer by training (she went to law school at night and received a law degree from Indiana
University School of Law in 2004 while working for the NCAA), but she always makes it clear that
there should be no blurring of the lines of responsibility between the Enforcement and Legal Staffs.
She continually emphasizes that her span of control is limited to operations and that legal analysis is
for the lawyers in the Legal Staff.

> Ms. Lach was a proponent of having Naima Stevenson physically located within the Enforcement Staff’s
offices. Since Ms. Stevenson’s move out of those offices, Ms. Lach has instituted a regular schedule of
meetings for the express purpose of keeping Stevenson knowledgeable of and involved in their investigations.

(Lach).
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We can see that mindset at play in her handling of the Perez proposal. On three occasions,
she sought assurance that the Legal Staff had approved the proposal, yet she never asked any
questions about the wisdom of that alleged approval. In Ms. Lach’s mind, that was exactly how she
should handle a legal issue. Once she made sure the proposal was squarely presented to the Legal
Staff, it was their job to do the analysis and her job simply to follow the resulting advice.

One can question whether this hands-off approach to the vetting of issues of investigative
propriety is wise, as it can be seen as an abdication of responsibility for the most sensitive judgment
calls in an investigation. However, that approach is more understandable in light of the number of
important matters that occupied Ms. Lach’s time and attention at that time. During the fall of 2011,
Lach was involved in a variety of time-consuming initiatives, including organizing and coordinating
the Enforcement Working Group and restructuring the Enforcement department. She also was
traveling regularly to meet and explain the new initiatives to the NCAA members around the
country. In addition, she was overseeing a variety of sensitive investigations.” In light of her
daunting workload, it is not surprising that Ms. Lach paid little attention to the legal approval
process for the Perez proposal, other than to make sure that it took place.

3. Tom Hosty, Managing Director of Enforcement

Tom Hosty similarly failed to detect the prudential concerns lurking within the Perez
proposal. When Mr. Najjar first raised it for consideration, Mr. Hosty found the proposal “most
intriguing” and thought that it “could be a creative solution for bigger break-throughs on evidence.”
(Exhibit 11). He raised no doubts when Mr. Najjar assured him that the Legal Staff had approved
the proposal, and he never questioned the appropriateness of paying Perez’s invoices for legal
services. (Hosty). He now wishes that he had asked more questions when the proposal was initially
floated, and he regrets that he simply accepted Mr. Najjar’s assurance that the proposal had been
approved by the Legal Staff.

4. Jim Isch, Chief Operating Officer

As the Chief Operating Officer, Jim Isch has a broad scope of authority over the operations
of the NCAA. That does not mean, however, that he has a role in or responsibility for every
decision made in the Association. In this matter, he did have a role in approving the Perez proposal,
but he did not have responsibility for vetting its appropriateness.

When Julie Lach received Mr. Najjar’s email describing the proposal and requesting approval
to pay Ms. Perez for taking bankruptcy depositions on the NCAA’s behalf, Ms. Lach forwarded the
email to Mr. Isch and asked if she could “get the green light for [the proposal].” While the green-
light request was stated in broad terms, the balance of her email focused exclusively on budgetary
matters and thereby made it clear that she was secking his approval regarding the outlay of funds
and not regarding the propriety of the proposal. His response — “Absolutely, please proceed, if past
practice is any indication, there will be enough money.” — clearly suggests that he was addressing
only the fiscal issue and not any legal/prudential concerns. That interpretation is confirmed by Ms.
Lach’s next email, in which she forwarded Mr. Isch’s response and asked Mr. Hosty to have the

55 All the NCAA witnesses confirmed that Ms. Lach was particulatly busy and stretched thin during this time
period.
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Legal Staff give the proposal a legal/prudential review. It was further confirmed in our interviews
with Ms. Lach and Mr. Isch, that her request and his approval were limited only to the question of
funding.

Given the clear record that Mr. Isch did not — and was not expected to — opine on the
propriety of the proposal, there is no basis for holding him accountable for the missteps in this case,
other than as the high-level supervisor who had ultimate responsibility for the staff that committed
those missteps.

5. Rich Johanningmeier, former Associate Director of Enforcement

Mr. Johanningmeier was Mr. Shapiro’s original point of contact on the NCAA Enforcement
Staff and during the early months of the investigation served as lead investigator. By eatly summer
2011, however, Ms. Lach had begun implementing organizational changes within the office and the
U. Miami investigation went from a more or less solo effort by Mr. Johanningmeier—with oversight
provided by his supervisor, Mr. Najjar—to a team effort overseen by Mr. Najjar.  Mr.
Johanningmeier made clear in his interview that he took a much less active role in the case when he
no longer enjoyed ultimate responsibility for the investigation. Indeed, as Mr. Johanningmeiet’s
responsibility receded, Mr. Najjar effectively took on the lead investigator role.

This was particularly true in relation to the Perez proposal, as Mr. Najjar was the one who
worked the proposal through the internal approval process and coordinated the depositions with
Ms. Perez. Mr. Johanningmeier explained that even though he was one of the recipients of Ms.
Perez’s proposal, he could not have acted on it, as he did not have hiring authority.

While Mr. Johanningmeier certainly knew about the proposal, he never probed the propriety
of the arrangement for a number of reasons. First, he effectively withdrew from active involvement
in the case when it became a “team” effort. Second, he believed such considerations were the
responsibility of higher-ups in the office, namely Mr. Najjar, Mr. Hosty, or Ms. Lach. Third, Mr.
Johanningmeier seemed to believe that the proposal entailed nothing more than paying for the
transcripts produced in the deposition, which he did not see as a departure from past practice.

Mr. Johanningmeier retired in May 2012 without any inkling that Ms. Perez’s proposal could
cause problems for the NCAA. He still maintains that there has been an overreaction to the issue.

0. Brynna Barnhart, Associate Director of Enforcement

Ms. Barnhart was assigned to work with Rich Johanningmeier on the Miami investigation in
late Spring 2011. Although she was made aware of the arrangement with Ms. Perez, she had only a
general understanding of the details and did not learn that the NCAA was paying Ms. Perez for her
services until this past fall. At one point, Ms. Barnhart became skeptical about the arrangement and
asked Mr. Najjar whether they were on solid ground. Mr. Najjar assured her that they were, and
even added that the depositions would be happening regardless of the NCAA’s involvement. In
light of that assurance from her direct supervisor, it is understandable that Ms. Barnhart never
pressed the issue again.
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7. Stephanie Hannah, Director of Enforcement

Stephanie Hannah was assigned to supervise the U. Miami investigation after Mr. Najjar left
the NCAA in May 2012. Like Ms. Barnhart, she was aware of the arrangement with Perez, but did
not realize that the NCAA was paying for Ms. Perez’s services until she started receiving invoices
and emails seeking payment from Ms. Perez in the summer and fall of 2012. Given the open
manner in which this arrangement was conducted and the number of people aware of it, Ms.
Hannah assumed that there was nothing amiss about the arrangement and that it had been
completely blessed prior to her involvement in the case. In light of those circumstances, it is
understandable that she raised no alarms about the Perez arrangement.

8. Naima Stevenson, Associate General Counsel

Ms. Stevenson provided appropriate legal advice in this matter. When first approached
about the Perez proposal, she carefully analyzed the propriety and wisdom of accepting the proposal
and crafted a well-reasoned email explaining why she advised against doing so. When Mr. Najjar
pushed back on that advice, she took the appropriate step of arranging a meeting for Mr. Najjar with
her boss, Donald Remy. Her advice was reiterated at that meeting, and Ms. Stevenson assumed that

the proposal would be dropped.

She realized a year later that it had not been dropped, and that the Enforcement Staff had
paid Ms. Perez for taking depositions on the NCAA’s behalf. She immediately alerted Ms. Lach and
Mr. Remy about the situation and advised the Enforcement Staff to cease all work with Ms. Perez.
She then worked closely with Brynna Barnhart and others on the Enforcement Staff to excise from
the U. Miami Investigative Record any and all information that might have derived from Ms. Perez’s
work in the bankruptcy process.

9. Donald Remy, General Counsel

Donald Remy also provided appropriate legal advice in this matter. He first became
involved when Ms. Stevenson briefed him on the advice she had given to Mr. Najjar and requested
that he meet with Mr. Najjar. He held the meeting with Mr. Najjar and reiterated Ms. Stevenson’s
advice against the proposal. He then had no role in the matter until Ms. Stevenson discovered that
their advice had been ignored. Mr. Remy was then heavily involved in the NCAA’s response to that
discovery. Mr. Remy oversaw the internal effort to review emails and to determine how the Perez
proposal had gone forward without their approval. He was then instrumental in the deliberations
leading to the decision to disclose the issue to the U. Miami, to the NCAA Executive Committee
and ultimately to the public.

10. Mark Emmert, President of the NCAA

Although Mark Emmert knew about the general background of the U. Miami case, he was
not apprised of the arrangement with Ms. Perez until the fall of 2012 after Ms. Stevenson realized
that her advice the previous year had not been followed. His conduct is therefore not subject to
judgment in relation to the implementation of the Perez proposal. To the extent that Mr. Emmert
dealt with the issue, it was in the context of deciding how to respond to the issue once the NCAA
became aware of it. The appropriateness of his conduct in that context is evident from NCAA’s
response, and specifically from his decisions to fully disclose the issue and to take all possible steps
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to ensure that the parties at risk in the investigation suffer no prejudice as a result of the NCAA’s
mistakes.
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VI. FINDINGS OF INVESTIGATION

This section will lay out the findings we derived from our fact-finding about the
Enforcement Staff’s actions and our evaluation of those actions. We will provide these findings in
the following three ways: (1) as an overall narrative of the whole episode; (2) as a listing of the key
factual findings that are most relevant to the mistakes that were made; and (3) as a discussion of the
types of misconduct that we did or did not find in our investigation of this episode.

A. Background

Our Enforcement Review developed the following narrative of the events concerning the
NCAA’s use of the bankruptcy process in its investigation of the University of Miami:

Throughout the University of Miami investigation, the Enforcement Staff worked
extensively with Nevin Shapiro, the primary source in the investigation, and his attorney, Maria
Elena Perez, Esq. In the course of that relationship, Ms. Perez suggested to Director of
Enforcement Ameen Najjar that she could assist the NCAA’s investigation by qualifying for practice
in her client’s bankruptcy proceeding and using bankruptcy subpoenas to compel depositions from
witnesses who had refused to cooperate with the NCAA. In return, Ms. Perez asked that the NCAA

pay her for any work in relation to the depositions.

Najjar presented the proposal to his superiors, Julie Roe Lach, Vice President of
Enforcement, and Tom Hosty, Managing Director of Enforcement. In explaining the value of the
proposal, Mr. Najjar noted that “[o]ther than conducting these depositions, I do not believe we will
be able to secure interviews with the witnesses... .”  Believing the proposal had merit, Ms. Lach
obtained financial authority to pay for it from Jim Isch, Chief Operating Officer, and directed Mr.
Hosty to seek the Legal Staff’s approval.

The Legal Staff carefully reviewed and analyzed the merits of the proposal and strongly
advised Mr. Najjar — both in writing and in a subsequent meeting —that the Enforcement Staff
should not hire Mr. Shapiro’s attorney to take bankruptcy depositions for the NCAA. The written
advice was shared with Ms. Lach and Mr. Hosty, and Ms. Lach attended the subsequent meeting in
which the Legal Staff repeated the advice.

Notwithstanding this advice, Mr. Najjar proceeded to accept the proposal and coordinate
depositions by Ms. Perez. He did so under the rationale that the NCAA would not be “hiring” or
“retaining” Ms. Perez for her services, but would simply be reimbursing her for the costs of the
depositions. Mr. Najjar went forward with the proposal without ever returning to the Legal Staff to
check if that rationale would change their strong advice against accepting Ms. Perez’s proposal.
When asked by Ms. Lach and Mr. Hosty, Mr. Najjar assured them that the Legal Staff had, in fact,
approved the proposal.

It was not until after Mr. Najjar left the NCAA that the Enforcement and Legal Staffs
learned that the Perez proposal had been implemented contrary to the Legal Staff’s advice. Upon
making that discovery, the two staffs immediately ceased all coordination with Ms. Perez in the
bankruptcy process and directed that any allegations or assertions in the Investigative Record that
were based directly or indirectly on Ms. Perez’s depositions or other work in the bankruptcy
proceedings be excised from the document. The NCAA then conducted a preliminary factual
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inquiry to understand how this happened, sought an opinion from outside counsel about any legal
ethical implications, and informed the University of Miami and the public about these events.
Finally, President Emmert retained Cadwalader and Ken Wainstein to conduct an independent
investigation of the circumstances surrounding the Perez proposal and suspended any action in the
U. Miami case until after the completion of that investigation.

B. Key Factual Findings

We have evaluated witness accounts and the information we received in the course of our
Enforcement Review, and have made the following specific factual findings, which are most relevant
to our assessment of responsibility for the actions taken by the Enforcement Staff:

° Ms. Lach directed that the Perez proposal be reviewed by the Legal Staff before it
could be accepted and implemented.

o The legal advice provided by the Legal Staff to Mr. Najjar, Ms. Lach, and Mr. Hosty
was clear that he should not accept the Perez proposal.

o Mr. Najjar chose not to follow that legal advice, deciding instead to come up with “a
way around it.”

o Mr. Najjar went forward with his “way around” without returning to the Legal Staff
and asking if that idea would change their advice to reject Ms. Perez’s proposal.

o Neither Ms. Lach nor Mr. Hosty checked with Legal Staff to confirm that they had

> (13

reversed their original advice and accepted Mr. Najjar’s “way around.”

o Mr. Najjar told Ms. Lach and Mr. Hosty that the Legal Staff had approved his
actions when, in fact, they had not.

° Neither Ms. Lach nor Mr. Hosty examined the Perez proposal carefully enough to
appreciate the prudential concerns it raised.

o The Enforcement and Legal Staffs acted appropriately once they realized that Mr.
Najjar had gone forward with the proposal contrary to legal advice.

C. General Findings

We made the following general findings relating to the legal, policy and prudential concerns
that were potentially implicated by the Enforcement Staff’s acceptance and implementation of the
Perez proposal:

First, we find that no NCAA employee knowingly violated a specific bylaw or law. While
the Enforcement Staff may have disregarded the advice of the Legal Staff in proceeding with the
proposal, they do not appear to have violated any written NCAA rule. We have also found no
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apparent violation of the Bankruptcy Code, Federal Rules of Bankruptcy Procedure, or Bankruptcy
Court orders by NCAA staff.”

Second, we find that Mr. Najjar knowingly circumvented the legal advice against engaging
Ms. Perez. While we did not identify a written rule requiring Enforcement Staff members to abide
by duly provided legal advice, it was universally understood at the NCAA that Enforcement Staff
must adhere to such advice. Accordingly, it was simply not reasonable for the Enforcement Staff to
proceed with Ms. Perez’s proposal in light of the clear advice to the contrary from the Legal Staff.

Third, we find that internal NCAA practice was violated by the engagement of Ms. Perez by
the Enforcement Staff rather than Legal Staff. The NCAA, like most organizations, requires
counsel to be retained and monitored by their legal staff. The NCAA’s internal website, the NCAA
Daily, states that the Legal Staff are responsible for approving and retaining outside counsel. This
policy was made clear to Mr. Najjar by the Legal Staff, both in an email and in person. Mr. Najjar
ignored that admonition in arranging for the Enforcement Staff to engage Ms. Perez.

Fourth, we find that Mr. Najjar, Ms. Lach, and Mr. Hosty paid insufficient attention to the
concern that the Perez proposal could constitute an inappropriate manipulation of the bankruptcy
process. Mr. Najjar, in particular, knew all angles of the arrangement with Ms. Perez, yet he
completely overlooked several that should have raised that concern in his mind. For example, Mr.
Najjar knew that Perez did not enter an appearance in Mr. Shapiro’s bankruptcy proceeding until
after the NCAA agreed to pay her, yet he apparently never considered whether he was
inappropriately using the bankruptcy process for the NCAA’s purposes. While these Enforcement
Staff members can cite (and we have thoroughly examined (see Section V.B.4.a.ii.)) circumstances
that gave this arrangement a more benign cast in their eyes, they should have been aware that it
could be — or at least could be seen as — an abuse of the bankruptcy process. To the extent that he
was aware of that concern, there is no evidence that he did anything to address it.

Fifth, we find that Mr. Najjar adopted and Ms. Lach and Mr. Hosty went along with the
Perez proposal without sufficiently considering whether it was consistent with the NCAA
membership’s understanding about the limits of the Enforcement Staff’s investigative powers.
There are any number of techniques that, though permissible in the law enforcement context, were
considered over the line for NCAA investigations. Mr. Najjar and his supervisors never considered
whether the Perez proposal fell within that category.

Sixth, we find that Enforcement Staff managers Ms. Lach and Mr. Hosty exercised
insufficient oversight of Mr. Najjar’s handling of the Perez proposal and that they failed to detect
and rectify the problems with the Perez proposal for almost a full year.

Finally, we find that the NCAA Legal and Enforcement Staffs undertook an appropriate and
commendable course of action once they realized that the Enforcement Staff had implemented the
Perez proposal against legal advice. The record demonstrates that the Legal Staff led the NCAA to
immediately conduct a preliminary review of the circumstances and scope of Mr. Najjar’s conduct;

5 Our legal finding that the Enforcement Staff’s conduct did not violate any written rule or proscription
remains contingent on continued exploration of any relevant facts and rules as we proceed through Stage
Two of our Enforcement Review.
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they sought an outside opinion on its ethical implications; they excised from the Investigation
Record any reference to information obtained from Ms. Perez’s work with the bankruptcy process;
and they fully disclosed the issue to the Persons at Risk in the investigation and to the American

people.

D. Conclusion

When we started this investigation 27 days ago, the established facts were the following: the
Enforcement Staff had paid a source’s attorney to insert herself into an ongoing bankruptcy
proceeding and to use its subpoena power to compel depositions from uncooperative witnesses.

The question for our investigation was how such an arrangement could ever have been adopted and
approved by the NCAA staff.

We set out to answer that question by interviewing all involved NCAA staff about their
decision making in relation to the Perez proposal. During those interviews, the staff identified a
number of considerations (as described above in Section V.B.4.) that help to explain why they at the
time did not find this idea so clearly ill-advised as many do with hindsight today. These
considerations are important to understanding why otherwise conscientious staff would feel it
appropriate to embrace such an idea.

While these considerations may provide an explanation for their actions, they do not provide
an excuse. For a host of reasons, the Perez proposal was unquestionably a bad idea for the NCAA.
The decision to forge ahead with the proposal in the face of significant concerns reflected both a
lapse of judgment and an insufficient regard for the NCAA’s reputation and its credibility.

We have every reason to believe, however, that this series of missteps is not typical of the
Enforcement Staff’s operations. We have been uniformly impressed with the caliber of the Staff
members and with the depth of their commitment to the mission of the NCAA.

We recognize that this incident has nonetheless raised understandable doubts in the minds
of many about the management, integrity and effectiveness of the NCAA’s Enforcement operations.
The Enforcement Staff recognizes those doubts and the need to overcome them with diligence and
with renewed dedication to the NCAA’s principles. They have taken an important first step in that
process with their straightforward and conscientious response to this controversy.
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Plaintiffs, by their undersigned attorneys, for their Complaint herein allege as follows:

INTRODUCTION

1. The Defendants in this action—the National Collegiate Athletic Association
(“NCAA”) and five major NCAA conferences that have agreed to apply NCAA restrictions (the
“Power Conferences”)—earn billions of dollars in revenues each year through the hard work, sweat,
and sometimes broken bodies of top-tier college football and men’s basketball athletes who perform
services for Defendants’ member institutions in the big business of college sports. However, instead
of allowing their member institutions to compete for the services of those players while operating
their businesses, Defendants have entered into what amounts to cartel agreements with the avowed
purpose and effect of placing a ceiling on the compensation that may be paid to these athletes for
their services. Those restrictions are pernicious, a blatant violation of the antitrust laws, have no
legitimate pro-competitive justification, and should now be struck down and enjoined.

2. The Plaintiffs—three top-tier college football and men’s basketball players, along
with the class members whom the players seek to represent—are exploited by Defendants and their
member institutions under false claims of amateurism. The Defendants and their member
institutions have lost their way far down the road of commercialism, signing multi-billion dollar
contracts wholly disconnected from the interests of “student athletes,” who are barred from receiving
the benefits of competitive markets for their services even though their services generate these
massive revenues. As a result of these illegal restrictions, market forces have been shoved aside and
substantial damages have been inflicted upon a host of college athletes whose services have yielded
riches only for others. This class action is necessary to end the NCAA'’s unlawful cartel, which is
inconsistent with the most fundamental principles of antitrust law.

3. This class action is brought to permanently enjoin violations by each Defendant of the
federal antitrust laws.

4, Plaintiffs, and the classes of football and basketball players whom the player
Plaintiffs seek to represent, are athletes who have performed services for Defendants’ member
institutions in top-tier college football and men’s basketball competitions. These classes of athletes

have entered into financial agreements with Defendants’ member institutions that sponsor and
1
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operate football and men’s basketball programs subject to the rules of the NCAA and the member
conferences that have all agreed to apply NCAA restrictions.

5. Defendants have jointly agreed and conspired with their member institutions to deny
Plaintiffs the ability to provide and/or market their services as football and men’s basketball players
in top-tier college football and men’s basketball markets through a patently unlawful price-fixing
and group boycott arrangement.

6. The Defendants’ agreed-upon rules impose an artificial and unlawful ceiling on the
remuneration that players may receive for their services as football and men’s basketball players in
the multi-billion dollar college sports industry. Under NCAA and Power Conference rules, players
may receive only tuition, required institutional fees, room and board, and required course-related
books in exchange for their services as college football and men’s basketball players. This amount
is defined by the NCAA as a “full grant-in-aid” and commonly referred to as an “athletic
scholarship.”

7. These agreements to price-fix players’ compensation, and to boycott any institutions
or players who refuse to comply with the price fixing agreement, are per se illegal acts under Section
1 of the Sherman Act, 15 U.S.C. 8 1. They also constitute an unreasonable restraint of trade under
the rule of reason, whether under a “quick look” or full-blown rule of reason analysis.

8. As a result of Defendants’ anticompetitive agreements, Plaintiffs and other similarly
situated current and future college football and men’s basketball players in the relevant markets
described in more detail below have received and/or will receive less remuneration for their playing
services than they would receive in a competitive market. A permanent injunction, on behalf of the
proposed injunctive class, is the only relief that can bring these unlawful restrictions to an end.

JURISDICTION AND VENUE

9. These claims arise and are brought under Section 1 of the Sherman Antitrust Act, 15
US.C. §1.
10.  This Court has jurisdiction pursuant to 15 U.S.C. §8 4 and 15, and 28 U.S.C. 88 1331,

1337 and 1367, in that this action arises under federal antitrust laws.

2
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11.  Venue is proper in the District of New Jersey pursuant to 28 U.S.C. 8 1391 and 15
U.S.C. § 22. Venue is proper in the Northern District of California, for purposes of coordinated
pretrial proceedings only, pursuant to 28 U.S.C. § 1407 and the June 17, 2014, Transfer Order filed
by the United States Judicial Panel on Multidistrict Litigation. Pursuant to the same authority,
Plaintiffs reserve their right for this action to be remanded to the District of New Jersey upon the
conclusion of pretrial proceedings.

12, Each of the Defendants can be found, resides, has an agent, or transacts business in
the District of New Jersey, and the unlawful activities were or will be carried on in part by one or
more of the Defendants within that district. The District of New Jersey is home to eight universities
that operate Division | football and/or men’s basketball programs, including Fairleigh Dickinson
University, Monmouth University, New Jersey Institute of Technology, Princeton University, Rider
University, Rutgers University (“Rutgers”), Saint Peter’s University, and Seton Hall University
(“Seton Hall”). Rutgers is a member of Defendant the Big Ten Conference. Additionally, the
NCAA has conducted its Division | men’s basketball championship within the district, has
contracted for services related to such event in the district, and has distributed revenue to universities
within the district. Further, NCAA member institutions recruit the talents of football and men’s
basketball players from the district and conduct transactions within the district, including the
offering and signing of athletic scholarship agreements, which are the subject of the unlawful
restrictions that are challenged in this action.

13. Defendants earn billions of dollars from television agreements that are the product of
their unlawful restrictions, which revenues are earned in part from telecasts that are disseminated in
the District of New Jersey.

THE PARTIES

14, Plaintiff Martin Jenkins is a college football player who was recruited by several
NCAA Division | and Power Conference member institutions. In 2010, Jenkins was offered and
accepted a full grant-in-aid to play football at Clemson University (“Clemson”), located in Clemson,
South Carolina, a Division | member of the NCAA and the Atlantic Coast Conference, where he

participated as a member of the football team until December 2014.
3
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15. Pursuant to NCAA and conference rules, the athletics-based remuneration provided to
Jenkins by Clemson during each year of his participation with the football team has been equal to,
and no more than, the highest amount permitted under the artificial restraints imposed on athlete
compensation by Defendants. Several other NCAA Division | member institutions offered Jenkins a
full grant-in-aid to play football, the amounts of which were also capped by rules imposed by
Defendants.

16. Plaintiff Nigel Hayes is a college basketball player who was recruited by several
NCAA Division | and Power Conference member institutions. In 2013, Hayes was offered and
accepted a full athletics-based grant-in-aid to play basketball at the University of Wisconsin,
Madison (“Wisconsin™), located in Madison, Wisconsin, a Division | member of the NCAA and the
Big Ten Conference.

17. Pursuant to NCAA and conference rules, the athletics-based remuneration provided to
Hayes by Wisconsin during each year of his participation with the basketball team has been equal to
the highest amount permitted under the artificial restraints imposed on athlete compensation by the
Defendants. Several other NCAA Division | member institutions offered Hayes a full grant-in-aid to
play basketball, the amounts of which were also capped by rules imposed by the Defendants.

18. Plaintiff Alec James is a college football player who was recruited by several NCAA
Division | and Power Conference member institutions. In 2013, James was offered and accepted a
full athletics-based grant-in-aid to play football at University of Wisconsin, Madison, located in
Madison, Wisconsin, a Division | member of the NCAA and the Big Ten Conference.

19. Pursuant to NCAA and conference rules, the athletics-based remuneration provided to
James by Wisconsin during each year of his participation with the football team has been equal to
the highest amount permitted under the artificial restraints imposed on athlete compensation by the
Defendants. Several other NCAA Division | member institutions offered James a full grant-in-aid to
play football, the amounts of which were also capped by rules imposed by the Defendants.

20. Defendant NCAA is an unincorporated association of more than 1,200 colleges,
universities, and athletic conferences located throughout the United States. The NCAA maintains its

headquarters and principal place of business at 700 W. Washington Street in Indianapolis, Indiana.
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The NCAA is engaged in interstate commerce in the business of, among other things, governing the

big business of top-tier college football and men’s basketball in the United States, as well as owning

and operating the multi-billion dollar NCAA Division | Men’s Basketball Championship.

21.

The remaining Defendants are the five Power Conferences, each of which is engaged

in interstate commerce in the business of, among other things, governing the big business of top-tier

college football and men’s basketball engaged in by their members, including by selling broadcast

rights to their members’ competitions.

22,

owned entity.

Upon information and belief, each of the five Power Conferences is a separately
The Power Conferences are:

The Atlantic Coast Conference (“ACC”), an unincorporated association that
identified itself, as of 2011, as a tax-exempt organization under Section 501(c)(3) of
the U.S. Internal Revenue Code, with its principal place of business at
4512 Weybridge Lane, Greensboro, North Carolina 27407;

The Big Twelve Conference, Inc. (“Big 127), a corporation organized under the laws
of Delaware that identified itself, as of 2011, as a tax-exempt organization under
Section 501(c)(3) of the U.S. Internal Revenue Code, with its principal place of
business at 400 East John Carpenter Freeway, Irving, Texas 75062;

The Big Ten Conference (“Big Ten”), a corporation organized under the laws of
Delaware that identified itself, as of 2011, as a tax-exempt organization under Section
501(c)(3) of the U.S. Internal Revenue Code, with its principal place of business at
5440 Park Place, Rosemont, Illinois 60018;

The Pac-12 Conference (“Pac-12”), an unincorporated association that identified
itself, as of 2011, as a tax-exempt organization under Section 501(c)(3) of the U.S.
Internal Revenue Code, with its principal place of business at 1350 Treat Boulevard,
Suite 500, Walnut Creek, California 94597

The Southeastern Conference (“*SEC”), an unincorporated association that identified

itself, as of 2011, as a tax-exempt organization under Section 501(c)(3) of the U.S.
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Internal Revenue Code, with its principal place of business at 2201 Richard Arrington
Boulevard North, Birmingham, Alabama 35203.
CLASS ACTION ALLEGATIONS

23. Each of Plaintiffs Martin Jenkins and Alec James (collectively, the “Football
Plaintiffs”), and Plaintiff Nigel Hayes (the “Basketball Plaintiff”), is representative of an injunctive-
relief class, as defined by Rule 23(b)(1) and/or Rule 23(b)(2) of the Federal Rules of Civil
Procedure, and brings this action on behalf of himself and his respective class members as described
in Paragraphs 24-25 below.

24. The class represented by the Football Plaintiffs is comprised of any and all NCAA
Division | Football Bowl Subdivision (“FBS”) football players who, at any time from the date of this
Complaint through the date of the final judgment, or the date of the resolution of any appeals
therefrom, whichever is later, received or will receive a written offer for a full grant-in-aid as defined
in NCAA Bylaw 15.02.5, or who received or will receive such a full grant-in-aid (the “Football
Class™).

25.  The class represented by the Basketball Plaintiff is comprised of any and all NCAA
Division | men’s basketball players who, at any time from the date of this Complaint through the
date of the final judgment, or the date of the resolution of any appeals therefrom, whichever is later,
received or will receive a written offer for a full grant-in-aid as defined in NCAA Bylaw 15.02.5, or
who received or will receive such a full grant-in-aid (the “Basketball Class”).

26. Each of the Football Class and the Basketball Class is so numerous and
geographically so widely dispersed that joinder of all members is impracticable.

27. There are questions of law and fact common to each class. Each Plaintiff’s claims are
typical of the claims of the class that he represents, and each Plaintiff will fairly and adequately
protect the interests of the respective class that he represents.

28. Each person in each class is, has been, and/or will be subject to uniform agreements,
rules, and practices among the Defendants that restrain competition for player services, including,

but not limited to, the NCAA Bylaws and conference rules set forth herein, and any and all similar
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player restraints that are or will be uniformly imposed by the Defendants on members of each class.
Indeed, the NCAA rules at issue apply uniformly to all members of each respective class.

29. The financial aid agreements signed by NCAA players are virtually identical
throughout NCAA Division | for college football and men’s basketball players as a result of the
unlawful restrictions that apply uniformly to all member institutions of the NCAA and the other
defendants.

30.  The prosecution of separate actions by individual members of each class would create
the risk of:

@) inconsistent or varying adjudications with respect to individual class members
that would establish incompatible standards of conduct for the party opposing the class; or

(b) adjudications with respect to individual class members that, as a practical
matter, would be dispositive of the interests of the other members not parties to the individual
adjudications or would substantially impair or impede their abilities to protect their interests.

31. In construing and enforcing their uniform agreements, rules, and practices, and in
taking and planning to take the actions described in this Complaint, the Defendants have acted or
refused to act on grounds that apply generally to each of the classes, so that final injunctive relief or
corresponding declaratory relief would be appropriate for each of the classes as a whole.

NATURE OF INTERSTATE TRADE AND COMMERCE

32. Defendants and/or their member institutions are engaged in the businesses of
governing and/or operating major college football and men’s basketball businesses, including the
sale of tickets and telecast rights to the public for the exhibition of the individual and collective
football or basketball talents of players such as Plaintiffs. To conduct these businesses, the
Defendants’ member institutions would, absent the restrictions at issue in this action, compete with
each other for the services of athletes, such as Plaintiffs, who are recruited to perform services as
football or basketball players for the various member institutions of the Defendants.

33. The Defendants’ and their member institutions’ operation of and engagement in the
respective businesses of top-tier college football and men’s basketball involves a substantial volume

of interstate trade and commerce, including, inter alia, the following interstate activities: travel;
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communications; purchases and movement of equipment; broadcasts of games; advertisements;
promotions; sales of tickets and concession items; sales of merchandise and apparel; employment of
coaches and administrative personnel; employment of referees; and negotiations for all of the above.
34. The Defendants’ and their member institutions’ aforesaid interstate transactions
involve billions of dollars in collective annual expenditures and receipts.
35.  The Plaintiffs have been recruited by one or more of the Defendants’ member
institutions in interstate commerce as top-tier college football or men’s basketball players.

THE ILLEGAL AGREEMENTS TO RESTRAIN COMPETITION

36. The anticompetitive agreements of the Defendants are neither secret, nor in dispute.
They are documented and published in the NCAA Division | Manual (the NCAA's rule book) and
the rulebooks of each of the Power Conferences. These rules constitute horizontal agreements in
that they are proposed, drafted, voted upon, and agreed upon by NCAA members, including all of
the Power Conference defendants, that compete with each other for the services of top-tier college
football and men’s basketball players. The anticompetitive rules are also strictly enforced, so that
member institutions have no choice but to comply with them or face penalties, including a boycott
by the other member institutions of any institutions or players who do not comply.

37. NCAA Constitution Article 5.01.1 provides, “All legislation of the Association that
governs the conduct of the intercollegiate athletics programs of its member institutions shall be
adopted by the membership in Convention assembled.” Additionally, NCAA Constitution Article
3.2.4.1 provides that members “agree to administer their athletics programs in accordance with the
constitution, bylaws, and other legislation of the Association.”

38. Plaintiffs bring this suit to challenge, as illegal agreements, all NCAA rules, along
with all rules of each Power Conference, that are applicable to the FBS Football Players Market and
the D-1 Men’s Basketball Players Market (described below), and that prohibit, cap, or otherwise
limit the remuneration that players in each of those markets may receive for their athletic services,
including but not limited to NCAA Bylaws 12.01.4,12.1.2,12.1.2.1, 13.2.1, 13.2.1.1, 13.5.1, 13.5.2,
13.6.2, 13.6.4, 13.6.7.1, 13.6.7.4, 13.6.7.5, 13.6.7.7, 15.02.2, 15.02.5, 15.1, 16.02.3, 16.1.4, and

16.11.2 (individually, and as interpreted and applied in conjunction with each other).
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39. NCAA Bylaw 15 sets forth “Financial Aid” rules, many of which impose restrictions
on the amount and nature of, and method by which, remuneration may be provided to athletes.
Bylaw 15.1 provides that an athlete may receive remuneration on the basis of athletics ability, but
such remuneration is strictly limited to “the value of a full grant-in-aid.” Under Bylaw 15.02.5, a
full grant-in-aid *“consists of tuition and fees, room and board, and required course-related books.”
An athlete may receive remuneration beyond this amount only if such additional pay is unrelated to
athletic ability; however, even those amounts are subject to a cap. Bylaw 15.1 states that, “A
student-athlete shall not be eligible to participate in intercollegiate athletics if he or she receives
financial aid that exceeds the value of the cost of attendance.” Cost of attendance is defined in
Bylaw 15.02.2 as “an amount calculated by an institutional financial aid office, using federal
regulations, that includes the total cost of tuition and fees, room and board, books and supplies,
transportation, and other expenses related to attendance at the institution.” Standing alone, these
rules demonstrate a horizontal agreement among competitors to cap the amount of remuneration
schools may provide athletes for their services, despite how much money those athletes may
generate for their institutions and Defendants.

40.  The NCAA falsely claims that the above-mentioned grants-in-aid, which are awarded
specifically on the basis of athletic ability, are not to be considered payments. Bylaw 12.01.4 states,
“A grant-in-aid administered by an educational institution is not considered to be pay or the promise
of pay for athletics skill, provided it does not exceed the financial aid limitations set by the
Association’s membership.” This bylaw is necessary because Bylaw 12 specifically prohibits any

payment to athletes on the basis of the athletic services that they provide. Bylaw 12.1.2 provides:

An individual loses amateur status and thus shall not be eligible for
intercollegiate competition in a particular sport if the individual (a) Uses his or
her athletics skill (directly or indirectly) for pay in any form in that sport; (b)
Accepts a promise of pay even if such pay is to be received following
completion of intercollegiate athletics participation; (c) Signs a contract or
commitment of any kind to play professional athletics, regardless of its legal
enforceability or any consideration received, except as permitted in Bylaw
12.2.5.1; (d) Receives, directly or indirectly, a salary, reimbursement of
expenses or any other form of financial assistance from a professional sports
organization based on athletics skill or participation, except as permitted by
NCAA rules and regulations; (e) Competes on any professional athletics team
per Bylaw 12.02.9, even if no pay or remuneration for expenses was received,
except as permitted in Bylaw 12.2.3.2.1; (f) After initial full-time collegiate
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enrollment, enters into a professional draft (see Bylaw 12.2.4); or (g) Enters
into an agreement with an agent.

41. Bylaw 12.1.2.1 then delineates 20 different rules about the forms of prohibited
payment, including, among others: any salary, cash (or the equivalent thereof), unauthorized
educational expenses, and “preferential treatment, benefits and services.”

42. Bylaw 16 also prohibits benefits on the basis of athletic ability. Bylaw 16.11.2

provides, “The student-athlete shall not receive any extra benefit.” Under Bylaw 16.02.3:

An extra benefit is any special arrangement by an institutional employee or
representative of the institution’s athletics interests to provide a student-
athlete or the student-athlete family member or friend a benefit not expressly
authorized by NCAA legislation. Receipt of a benefit by student-athletes or
their family members or friends is not a violation of NCAA legislation if it is
demonstrated that the same benefit is generally available to the institution’s
students or their family members or friends or to a particular segment of the
student-body (e.g., international students, minority students) determined on a
basis unrelated to athletics ability.

43. Under Bylaw 16.1.4, “Awards received for intercollegiate athletics participation may
not be sold, exchanged or assigned for another item of value, even if the student-athlete’s name or
picture does not appear on the award.” In fact, this bylaw is interpreted to apply in perpetuity such
that even after an athlete exhausts his NCAA eligibility, the sale of an award constitutes an NCAA
violation.

44, Bylaw 13 restricts schools from providing prospective athletes with recruiting
inducements. Bylaw 13.2.1 states, “An institution’s staff member or any representative of its
athletics interests shall not be involved, directly or indirectly, in making arrangements for or giving
or offering to give any financial aid or other benefits to a prospective student-athlete or his or her
relatives or friends, other than expressly permitted by NCAA regulations.” Bylaw 13.2.1.1
delineates specific prohibitions, including: cash, gifts, loans, clothing, employment arrangements,
free and/or reduced-cost housing or services, and “any tangible item.”

45, Limitations also are placed on the number and length of expense-paid visits schools
may provide prospective athletes, and on the value of meals, transportation, and entertainment
provided during such visits. Bylaw 13.6.2 provides, “A member institution may finance only one

visit to its campus for a prospective student-athlete.” Under Bylaw 13.6.4, “An official visit to an
10
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institution shall not exceed 48 hours.” Additionally, Bylaw 13.6.7.1 states, “An institution may
provide entertainment, which may not be excessive, on the official visit only for a prospective
student-athlete and the prospective student-athlete’s parents (or legal guardians) or spouse and only
within a 30-mile radius of the institution’s main campus.” According to Bylaw 13.6.7.4, “The
institution ... shall not provide cash to a prospective student-athlete for entertainment purposes.”
However, under Bylaw 13.6.7.5, the institution may provide cash to a student host responsible for
entertaining the prospective athlete up to “$40 for each day of the visit to cover all actual costs of
entertaining the student host(s) and the prospective student-athlete (and the prospective student-
athlete’s parents, legal guardians or spouse), excluding the cost of meals and admission to campus
athletics events.” Further, Bylaw 13.6.7.7 states, “The cost of actual meals, not to exceed three per
day, on the official visit for a prospective student-athlete and the prospective student-athlete’s
parents, legal guardians, spouse or children need not be included in the $40-per-day entertainment
expense. Meals must be comparable to those provided to student-athletes during the academic year.
A reasonable snack (e.g., pizza, hamburger) may be provided in addition to the three meals.”
Although transportation to and from campus may be provided to the athlete, under Bylaw 13.5.2.1,
“Use of a limousine or helicopter for such transportation is prohibited.”

46. The Power Conferences, as NCAA members, have agreed to the rules cited above and
have codified their own rules which may be more restrictive, but not more liberal, than NCAA rules.
Power Conference rules evidencing agreements among conference members to restrain competition
for player services include the following:

@ ACC Constitution Article Il (“General Purpose”): “ ... The Conference aims
to ... (e) Coordinate and foster compliance with Conference and NCAA
rules.” ACC Bylaw Article 1I: “Member institutions are bound by NCAA
rules and regulations, unless Conference rules are more restrictive.”

(b) Big Ten Bylaw 14.01.3 (“Compliance with NCAA and Conference
Legislation”): “The Constitution and Bylaws of the National Collegiate
Athletic Association shall govern all matters of student-athlete eligibility

except to the extent that such rules are modified by the Conference Rules and
11
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Agreements.”

(c) Big 12 Bylaw 1.3.2 (“Adherence to NCAA Rules”): “All Members of the
Conference are committed to complying with NCAA rules and policies ... In
addition, the conduct of Members shall be fully committed to compliance with
the rules and regulations of the NCAA and of the Conference ...” Big 12
Bylaw 6.1 (“Eligibility Rules”): “A student-athlete must comply with
appropriate minimum requirements of the NCAA and the Conference in order
to be eligible for athletically-related aid ... ” Big 12 Bylaw 6.5.3 (“Financial
Aid Reports™): “Each institution shall comply with all financial aid legislation
of the NCAA and the conference . . .”

(d) Pac-12 Bylaw 4.2 (“Application of NCAA Legislation”): “The Conference is
a member of the NCAA, therefore, all member institutions are bound by
NCAA rules and regulations unless the Conference rules are more
demanding.” Pac-12 Executive Regulation 3-1: “The rule of the [NCAA]
shall govern all matters concerning financial aid to student-athletes except to
the extent that such rules are modified by the CEO Group.”

(e) SEC Bylaw Article 5.01.1 (“Governance”): “The Conference shall be
governed by the Constitution, Bylaws, and other rules, regulations, and
legislation of the Conference and the NCAA.” SEC Bylaw Article 15.01
(“General Principles”): “Any scholarship or financial aid to a student-athlete
must be awarded in accordance with all NCAA and SEC regulations.”

47. These anticompetitive agreements are strictly enforced to punish any NCAA and
Power Conference members that do not adhere completely to the letter of these restraints. NCAA
Constitution Article 1.3.2 provides, “Member institutions shall be obligated to apply and enforce this
legislation, and the enforcement procedures of the Association shall be applied to an institution when
it fails to fulfill this obligation.” Additionally, NCAA Constitution Article 2.8.3 provides, “An
institution found to have violated the Association’s rules shall be subject to such disciplinary and

corrective actions as may be determined by the Association.” Accordingly, all NCAA members are
12
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forced to abide by the illegal restraints as co-conspirators with Defendants or face punishment.

48. Formalized enforcement procedures are codified in Bylaw 19 of the NCAA Division |
Manual. Bylaw 19.01.2 provides, “The enforcement program shall hold institutions, coaches,
administrators and student-athletes who violate the NCAA constitution and bylaws accountable for
their conduct, both at the individual and institutional levels.”

49. Central to enforcement is the requirement that NCAA institutions report any instance
of noncompliance. More than 3,000 “secondary” violations (now known as Level 3 and 4
violations) are reported by member institutions each year. Additionally, the NCAA employs
approximately 60 full-time staff members in its enforcement department to investigate NCAA
violations and bring charges against schools. Approximately 20 “major” violations (now known as
Level 1 and 2 violations) are processed by the NCAA enforcement staff each year, although many
more cases are investigated. Schools charged with violating the rules must appear before the NCAA
Committee on Infractions, which makes factual findings and imposes penalties for deviating from
the agreed upon restraints. Penalties include fines, scholarship reductions, recruiting restrictions,
and even a “death penalty” in which a school is banned from competing in a sport for a year or more.

RELEVANT MARKETS

50. This action involves two distinct relevant markets, with at least one relevant market
applicable to each Plaintiff, and to each of the Football Class and the Basketball Class: (i) the
market for NCAA Division | Football Bowl Subdivision (“FBS”) football player services (the “FBS
Football Players Market”); and (ii) the market for NCAA Division | men’s basketball player services
(the “D-1 Men’s Basketball Players Market”). Each of these markets represents the highest level of
intercollegiate competition for each sport, and each is distinct in that it offers a unique opportunity
for player services for which there is no substitute for Plaintiffs or class members.

FEBS Football Players Market

51.  The FBS Football Players Market is comprised of 128 colleges and universities that
operate football programs at the highest level of intercollegiate football competition and is
distinguished from its Division | subordinate, the Football Championship Subdivision (“FCS”),

formerly known as Division I-AA, and lower levels of NCAA football, in that FBS college football
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programs have larger football budgets, higher attendance levels, greater revenues, and more athletic
scholarships for athletes than do FCS institutions and those schools that compete in lower levels of
NCAA football (i.e., Divisions Il and I11).

52.  Although both the FBS and FCS abide by the rules set by the NCAA Football Rules
Committee, their postseason formats are significantly different. As its name indicates, the FBS
postseason competition is marked by invitational “bow!” games (35 in the 2013-14 football season),
rather than an NCAA-sponsored championship tournament (as is the case for the FCS).

53.  Starting with the 2014-15 football season, the FBS postseason features the newly
created College Football Playoff (“CFP) consisting of four teams that compete in two semifinal
games for a chance to advance to a national championship game. The postseason “bowl” games,
including the new CFP, are some of the most lucrative properties in the sports industry and generate
billions of dollars annually.

54. Each year between late August and January, FBS teams compete against each other
over the course of a 12-game football schedule, not including conference championships or
postseason bowl games. Historically, regular-season college football games were played on
Saturdays, but, to maximize television viewership and gain additional revenue from the sale of
media rights, some games are now played in “primetime” on Monday, Tuesday, Wednesday,
Thursday, and Friday nights, despite interference with the academic courses in which the athletes are
required to be enrolled.

55. The FBS Football Players Market is unique in that the athletes who compete in the
market are the most talented football players outside of the National Football League (“NFL”).

56. In the FBS Football Players Market, colleges and universities—the member
institutions of the NCAA and the Power Conference defendants—compete for the services of the
most talented college football players in the country, but cannot offer a penny more than a full grant-
in-aid. The Defendants ban athletically related remuneration to players in the FBS Football Market
above a full grant-in-aid, which does not even cover a player’s full cost of attendance.

57. The FBS Football Players Market is national in scope. Colleges seek out players

from across the country, including players in this district. For example, the geographic diversity
14
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represented by the 2014 recruiting class signed by the University of Miami (located in Miami,
Florida) includes players from Arizona, California, New Jersey, and North Carolina; the 2014 class
signed by The Ohio State University (located in Columbus, Ohio) includes players from Florida,
Pennsylvania, New Jersey, and Texas; and the 2014 class signed by West Virginia University
(located in Morgantown, West Virginia) includes players from California, Florida, Mississippi,
Oklahoma, and Pennsylvania.

58. The FBS Football Players Market is the highest level at which football athletes of
traditional college age can provide their services. Indeed, the NFL expressly bans from its league
players who have not chronologically passed the level of a college ‘junior,” i.e., three years must
elapse following high school graduation.

59. There is no reasonable alternative opportunity in which these athletes can provide
their football services. Other professional or semi-professional football leagues available to college
athletes, or lower level college divisions, do not offer nearly the level of competition, coaching
instruction, funding, or attention as FBS football for players who are not yet eligible to play in the
NFL. Moreover, most FBS football players never play in the NFL, so that FBS football is the last
chance they have to realize the economic benefits of their talents as football players.

D-1 Basketball Players Market

60. The D-1 Men’s Basketball Players Market is comprised of 351 colleges and
universities that operate basketball programs at the highest level of intercollegiate athletics.
Between November and April each year, these teams compete against each other on the basketball
court to produce the highly valued sports entertainment product known as D-1 men’s college
basketball, and especially the uniquely valuable NCAA Men’s Division | Basketball Championship,
colloquially known as the “NCAA Tournament” or “March Madness.” The broadcast rights for the
NCAA Tournament generate billions of dollars, none of which is shared with Plaintiffs or class
members.

61. The D-1 Men’s Basketball Players Market is distinguished from lower levels of
NCAA basketball competition (i.e., Divisions Il and Il1) in key ways. D-I basketball programs have

larger basketball budgets, higher attendance levels, greater revenues, and more athletic scholarships
15

SECOND AMENDED COMPLAINT — CLASS ACTION SEEKING INJUNCTION
MDL No. 4:14-md-02541-CW; Case No. 4:14-cv-02758-CW




© 00 ~N o o b~ w N

I S T N B N N O T O O O O T Y e S N  a —
©® ~N o B~ W N P O © 0 N oo o~ W N Pk o

Case 4:14-cv-02758-CW Document 115 Filed 02/13/15 Page 17 of 30

than schools that compete in lower divisions.

62. In the D-1 Men’s Basketball Players Market, colleges and universities compete for the
services of the most talented college basketball players in the country, but cannot offer a penny more
than a full grant-in-aid, which does not even cover a student’s full cost of attendance.

63. The D-1 Men’s Basketball Players Market is national in scope. Colleges seek out
talent from across the country. For example, the geographic diversity represented by the 2014
recruiting class signed by Duke University (“Duke”) (located in Durham, North Carolina) includes
players from Florida, Illinois, Minnesota, and Texas; the 2014 class signed by the University of
California, Los Angeles (“UCLA”) (located in Los Angeles, California) includes players from
Georgia, New Jersey, and Virginia; and the 2014 class signed by the University of Michigan (located
in Ann Arbor, Michigan) includes players from California, Florida, and Oregon.

64. There is no reasonable alternative opportunity in which these top-tier college
basketball athletes can provide their services. Other lower-level college divisions and semi-
professional leagues do not offer nearly the level of competition, coaching instruction, funding, or
attention as D-I basketball. And most D-1 college basketball players are never able to play in the
National Basketball Association (“NBA”) (which prohibits any such players from even applying
until one year after their high school classes have graduated), so that D-1 basketball is the only
chance these athletes have to realize the economic benefit of their talents as basketball players.

A Few Exceptions

65. In either one or both of FBS football and D-I men’s basketball, a limited number of
institutions participate in athletic competition but, because of their special character, do not offer
grants-in-aid based on athletics. Those schools are mainly the United States Military Academy, the
United States Naval Academy, and the United States Air Force Academy (the “Service
Academies”), and members of the Ivy League—Brown University, Columbia University, Cornell
University, Dartmouth College, Harvard University, Princeton University, the University of
Pennsylvania, and Yale University.

66.  The Service Academies are members of NCAA Division I-A and participate in the

FBS and D-1 men’s basketball, but they offer full scholarships and stipends to all students who
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attend those schools (not only athletes) in exchange for required military service following
graduation. NCAA rules governing athletic scholarships have no effect on the Service Academies or
their student-athletes. Due to these differentiating elements, the Service Academies are not
reasonable substitutes for the other colleges and universities that compete in the FBS and D-I1 men’s
basketball, and they are not included in the relevant markets in this case.

67. The Ivy League schools participate in D-1 men’s basketball but do not participate in
the FBS. Ivy League schools have some of the nation’s highest academic admission standards,
which apply to all prospective vy League students, including athletes, and Ivy League schools do
not provide scholarships on the basis of athletics. NCAA restrictions on athletic scholarships thus do
not directly affect the Ivy League. Due to these differentiating elements, the lvy League schools are
not reasonable substitutes for the other colleges and universities that compete in the FBS and D-I
men’s basketball, and they are not included in the relevant markets in this case.

BACKGROUND OF THE UNLAWFUL RESTRAINTS

Formation of The NCAA Cartel

68. Founded in 1906 in response to circumstances far removed from today’s big time
college sports businesses, the NCAA issues rules that govern the administration of intercollegiate
athletics. The colleges, universities, and athletic conferences that form the NCAA’s membership
collectively agree upon these rules. The NCAA operates and oversees the business of college
football and college basketball.

69.  Although no formalized rulebooks existed in the earliest years of the NCAA, payment
to athletes in any form was prohibited at the NCAA'’s very beginning. The NCAA eventually
allowed its member schools to provide athletes with tuition payments and related expenses at price-
fixed amounts, but nothing more.

70. Originally, the NCAA was comprised of a single division with a uniform set of
rules. Over time, the NCAA split into three divisions, with individual rules for each division. The
separate divisions reflect not only philosophical differences among the schools related to the
commercial scale of college sports, but also economic differences. An early example of such a

divergence occurred in 1949 when the University of Chicago, a former football powerhouse and
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charter member of the Big Ten, withdrew from the conference due to what the university president
viewed as the incompatibility of higher education and the increasing commercialization of major
college sports.

71. The NCAA maintains that its foundational concept is amateurism, which it claims
dictates, among other things, that athletes not receive pay for their participation in athletics. Yet,
coaches, athletic directors, conference presidents, and NCAA executives are paid millions of dollars
off the backs of the services provided by top-tier college football and basketball athletes. There is
nothing “amateur” about the billions of dollars generated by FBS football and D-1 men’s basketball.

Competition Among NCAA Institutions for Player Services

72. For decades, NCAA institutions have ferociously competed with each other for the
services of football and men’s basketball athletes, but only within the constraints of the rules that
prohibit any financial compensation to athletes beyond the price-fixed limits set by the NCAA and
its conferences. The NCAA and the Power Conferences have promulgated and enforced numerous
rules designed to limit this competition for athletes. In areas outside these financial payment
restrictions, competition for the services of football and men’s basketball athletes has only escalated
over time, demonstrating the competitive forces that have been restrained by the Defendants’
restrictions on remuneration to top-tier college football and men’s basketball athletes.

73. The demand for the services of top-tier football and men’s basketball athletes is
greater than ever, and such services are only growing in value. These athletes are so desired that
national media outlets closely track recruitments from as early as freshman year in high school until
National Signing Day, the date when high-school seniors are permitted to sign letters of intent to
attend NCAA institutions. Websites operated by media giants including ESPN and Yahoo! Sports
create and maintain profiles of thousands of high school football and basketball players, along with
in-depth statistics and analysis of their recruitments, including lists of universities that are recruiting
the young men, the dates of “official visits” to campuses, and whether the athletes have been offered
or accepted athletic scholarships. Numerous scouting services and publications sell subscriptions
with detailed information about the top prospects each year. Media outlets generate lists and

rankings of the top prospects, which are then discussed on television and radio at length for weeks
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and months leading up to National Signing Day. None of this attention has anything to do with how
these athletes perform anywhere but on the athletic field, which, in turn, generates huge amounts of
revenue for FBS football and D-I1 men’s basketball programs.

74.  On National Signing Day, usually the first Wednesday in February for football, many
high-school football players hold nationally televised press conferences to announce where they
intend to play college football. Media outlets such as ESPN broadcast the signing decisions and
provide commentary and analysis throughout the day (and for several days thereafter).

75. Competitor institutions boast of their sustained athletic success and notable alumni
who play or have played in the NBA or NFL. Coaches bombard athletes with handwritten letters,
sometimes sending dozens of letters in one day. And, perhaps most visibly, Power Conference
schools are locked in an “arms race” to appeal to recruits—building expanded stadiums and arenas,
luxury locker rooms and training facilities, high-end dorms, and specialized tutoring centers. The
Power Conference schools also spend millions of dollars on coaches, all while the athletes are
restricted from receiving any compensation beyond their NCAA capped “scholarships.”

76. As a result of the ever-increasing economic incentives to field the best teams and win
games, FBS and D-1 men’s basketball programs would clearly compete economically with one
another for player services if not for NCAA and Power Conference restrictions. Such competition
would provide fair compensation to these athletes for the billions of dollars in revenue that they help
generate.

The Big Business of College Football and Basketball

77. FBS college football and Division | men’s college basketball are, combined, among
the most lucrative products in U.S. sports. Upon information and belief, the 65 schools in the five
Power Conferences reported $5.15 billion in total revenue in 2011-12.

78. The massive revenues earned by the NCAA, the Power Conferences, and their
member institutions are in significant part generated from long-term contracts with national
television and cable-networks for the rights to broadcast their football and basketball games.

79. In 2010, the NCAA announced a fourteen-year agreement with CBS and Turner

Sports for the rights to broadcast the NCAA Tournament on television. Upon information and
19

SECOND AMENDED COMPLAINT — CLASS ACTION SEEKING INJUNCTION
MDL No. 4:14-md-02541-CW; Case No. 4:14-cv-02758-CW




© 00 ~N o o b~ w N

I S T N B N N O T O O O O T Y e S N  a —
©® ~N o B~ W N P O © 0 N oo o~ W N Pk o

Case 4:14-cv-02758-CW Document 115 Filed 02/13/15 Page 21 of 30

belief, the deal, which also includes a digital rights component, is valued at more than $11 billion,
and is worth 41% more than the previous broadcast rights contract for the NCAA Tournament.
Conference partners and member schools split more than $740 million of this revenue annually.

80. Upon information and belief, in November 2012, ESPN agreed to pay $5.64 billion
over twelve years—an average of $470 million annually—to broadcast the College Football Playoff
(CFP), a college football postseason tournament featuring two semifinal games and a national
championship game that rotate among several venues that bid for the right to host CFP games. Upon
information and belief, the participating schools and conferences have announced that revenue from
the CFP will be distributed under a formula that pays the Power Conferences and the University of
Notre Dame (“Notre Dame”) 73% of the CFP’s revenue, an average of roughly $343.1 million per
year. (Notre Dame is a member of the ACC for the purposes of D-l1 men’s basketball, but is an
independent school for the purposes of FBS football.)

81. In addition, upon information and belief, ESPN has agreed to pay a total of
approximately $220 million more annually to the major conferences for the rights to broadcast
additional “major” football bowl games. For instance, ESPN will pay $80 million more per year
between 2015 and 2026 to broadcast the Rose Bowl. In years when that game is not part of the CFP,
the Rose Bowl’s partner conferences—the Big Ten and Pac-12—will divide that incremental $80
million among their twenty-six member schools. (The Big Ten increased to 14 teams at the start of
the 2014 football season when Rutgers and the University of Maryland joined the conference.)
Similarly, ESPN has agreed to pay substantially the same money to broadcast the Champions Bowl,
an annual pairing of the conference champions from the SEC and Big 12.

82. Upon information and belief, during the 2014-15 season, the Power Conferences and
Notre Dame will receive approximately $1.099 billion in revenue from television partners for
regular season football games, irrespective of the additional revenue generated by the CFP. By the
2019-20 season, that number will grow to $1.633 billion.

83. Upon information and belief, when all football broadcast revenue sources are
combined, the Power Conferences and Notre Dame will receive at least $1.6 billion from television

partners in 2015 and $2.343 billion by 2020.
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84.  Television contracts signed by individual conferences granting the right to broadcast
their football and basketball games during the regular seasons are equally staggering. For example,
upon information and belief:

@) The ACC receives $3.6 billion from ESPN through 2026-27, a per-school
average of $17.1 million per year.

(b) The Big 12 receives $1.17 billion from Fox through 2024-25 and
$480 million from ESPN through 2015-16, a per-school average of
$15 million per year.

(c) The Big Ten receives $2.8 billion from its own Big Ten Network
through 2031-32, $1 billion from ESPN through 2016-17, $145 million from
Fox through 2016 just to broadcast the conference football championship
game, and $72 million from CBS through 2016-17, a per-school average of
$20.7 million per year

(d) The Pac-12 receives a combined $3 billion from Fox and ESPN through
2023-24, a per-school average of $20.8 million per year.

(e) The SEC receives $2.25 billion from ESPN through 2023-24 and $825
million from CBS through 2023-24, a per-school average of $14.6 million per
year.

8b. Flush with cash and unable to compete for athletes on the basis of financial
remuneration, colleges have directed their resources and competitive efforts to, among other things,
the hiring of head coaches, instead of players. For example, upon information and belief, more than
half of the head football coaches in the Power Conferences are paid at least $2 million annually, and
several head coaches are paid in excess of $4 million annually, excluding endorsement revenue and
other income, which can also be quite substantial.

86.  As media revenues have exploded, numerous NCAA schools have also switched
athletic conferences to maximize their revenue, showing little or no loyalty to their former
conferences and purported principles of amateurism. A raft of conference shifts has taken place in

the past few years, with teams often now located nowhere near the geographical locations of their
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fellow conference members, helping to generate television revenues but disregarding the welfare of
athletes who have to travel thousands of miles in the service of creating income for their schools.
For example, West Virginia University is at least 800 miles from every other school in its
conference, the Big 12.

87. The frenzy for new media revenues has resulted in a host of changes among
conferences, and litigation involving spurned conferences and schools that left one conference for
another. The NCAA and its members have unleashed this chaos with little regard for the athletes.

The NCAA'’s History of Antitrust Violations

88. Rather than permit their members to engage in competition for player services as the
financial success of these sports has exploded, the Defendants have combined and conspired to
eliminate such competition for NCAA players through price-fixing arrangements. This has been,
and continues to be, accomplished by the Defendants jointly adopting and imposing rules that have
the purpose and effect of preventing players from offering their services in competitive markets.

89. The NCAA has a history of violating federal antitrust law. As a result, over the years,
numerous parties have brought and successfully prosecuted multiple antitrust lawsuits against the
NCAA.

90. In 1984, the Supreme Court of the United States ruled that the NCAA violated
Section 1 of the Sherman Act by limiting the number of live televised football games under the
media plan it adopted for the 1982-85 football seasons. In conjunction with the plan, the NCAA
announced that it would punish any member institution that abided by a competing agreement with
another network to televise more live games. The Court granted injunctive relief and held that this
scheme unlawfully restrained the market for live broadcasts of college football. NCAA v. Board of
Regents, 468 U.S. 85 (1984).

91. The NCAA'’s anticompetitive behavior was further illustrated in Law v. NCAA, in
which the Court of Appeals for the Tenth Circuit upheld a summary judgment ruling that an NCAA
cap on part-time coaches’ salaries at $16,000 per year was an unlawful restraint of trade under
Section 1 of the Sherman Act that could be condemned under a “quick look™ analysis. The Tenth

Circuit also upheld a permanent injunction that enjoined the NCAA from enforcing or attempting to
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enforce salary limitations on the specific class of coaches who had sued. The Court of Appeals held
that the presence of a horizontal agreement to fix compensation was presumptively anticompetitive,
and that the NCAA had failed to present even a triable issue concerning whether the salary restraint
was procompetitive. Law v. NCAA, 134 F.3d 1010 (10th Cir. 1998).

92. In Metropolitan Intercollegiate Basketball Association v. NCAA, No. 01-cv-00071-
MGC (S.D.N.Y.), five of the NCAA’s own member institutions sued the NCAA under the antitrust
laws, alleging that the NCAA engaged in anticompetitive behavior to harm the National Invitational
Tournament (“NIT”), which was in competition with the NCAA Tournament. That action resulted
in the NCAA paying a significant settlement to the schools and agreeing to the NIT’s continued
operation.

93.  College athletes have previously sought relief from the NCAA’s restraints on
remuneration, resulting in the NCAA agreeing to temporary remedies but with the restraints left
standing.

94. Specifically, in White v. NCAA, a class of college football and basketball players
challenged NCAA rules limiting student-athlete compensation to the value of a grant-in-aid as a
horizontal agreement that unreasonably restrained trade and violated the Sherman Act. The
plaintiffs alleged that the grant-in-aid limitation suppressed competition in the market for talented
student-athletes. The effect on competition was never tested through an evidentiary proceeding, as
the parties settled before trial. However, before the White settlement, the court certified a class and
denied an NCAA motion to dismiss, ruling that plaintiffs had adequately pled a relevant market and
harm to competition. White, No. 06-999, Dkt. No. 72, slip op. at 3-4 (C.D. Cal. Sept. 20, 2006).

95. The short-term settlement in White, which has since expired, with its class members
no longer attending NCAA schools, did not end the NCAA’s anticompetitive behavior restricting
player compensation.

The Restraints Have No Justifiable Pro-Competitive Effect

96.  The cap on remuneration for the services of athletes in the Football Class and the
Basketball Class have no pro-competitive purpose and cannot be justified on any claimed basis that

it promotes “competitive balance.” Indeed, competitive balance has never existed in FBS football or
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D-I men’s basketball, and there is no credible competitive balance value in these sports to preserve.

97.  Among FBS schools, a gaping schism exists between members of the Power
Conferences and all others. For instance, no school outside of a Power Conference (not including
Notre Dame) has ever played in the Bowl Championship Series (“BCS”) championship game that
has determined the college football national champion in the sixteen years of the BCS through the
2013-14 season.* And, only seven teams from outside of a Power Conference have ever appeared in
any of the 72 BCS bowl games, with these non-Power Conference teams securing just ten of 144
possible berths in those games. Going further back, fully 50 percent of the teams that finished
among the top eight of the Associated Press’s year-end football poll between 1950 and 2006 were
from just 13 schools.

98. Even among the Power Conference FBS teams, competitive balance does not exist.
For example, an SEC team won the BCS national championship seven years in a row until 2014,
when an SEC team finally lost in the BCS championship game to a team from the ACC.

99. The Power Conference teams receive an overwhelming share of revenue as well.
Upon information and belief, the new CFP media deal will deliver 73% of its $5.64 billion value to
Power Conference teams. Demand for Power Conference football is so much greater than the
demand for non-Power Conference football that the Power Conference teams benefit from lucrative
league-specific (and sometimes school-specific) television deals and their own proprietary cable
networks that the other FBS schools cannot match.

100. Competitive balance is also completely lacking in D-1 men’s basketball. Since the
NCAA Tournament expanded its field to 64 teams or more in 1985, only three non-Power
Conference teams have won a national championship (not counting Louisville, which joined the
ACC in July of this year). Only seven teams from outside a Power Conference have even appeared
in the championship game during this period, with non-Power Conference teams securing just ten of
58 possible berths. Nearly half of the teams in the national semifinals (the “Final Four”) between

1950 and 2013—over more than 60 years covering more than 250 team appearances—have been

' The BCS started in 1998 and was replaced in the 2014-15 football season by the CFP.
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from just 13 schools.

101. Parity also does not exist among the Power Conference schools. A few examples
make this evident. In the Big 12, the University of Kansas has won the conference championship ten
straight years. In the ACC, Duke has been such a favorite that, during the ten years ending in the
2012-13 season, after 25 of its 31 loses away from its home court (an average of just three per
season), opposing fans rushed the court in jubilation because an upset was so unlikely. In the Pac-
12, either the University of Arizona or UCLA has won at least a share of the conference
championship in 22 of the past 30 seasons.

102.  Upon information and belief, the Power Conference teams receive an overwhelming
share of basketball revenue as well. Because NCAA Tournament money is effectively allocated to
conferences based on cumulative wins over a set number of years, and because the Power
Conference teams are generally so much stronger than their counterparts from less successful
conferences, the Power Conferences reap a greater share of NCAA Tournament proceeds.
Additionally, as in football, demand for Power Conference basketball is so much greater than the
demand for non-Power Conference basketball that the Power Conference teams benefit from
lucrative league-specific (and sometimes school-specific) television deals and their own proprietary
cable networks that the other D-1 men’s basketball schools cannot match.

103. The disparity between the Power Conferences and all other schools was further
demonstrated at the end of 2013, when the Power Conferences proposed a new governance structure
designed to increase their independence from the less economically successful schools and expand
grants-in-aid by offering a modest $2,000 annual stipend to athletes. These proposals just illustrate
the tip of the compensation iceberg that players would and should receive, if not for the unlawful

NCAA and Power Conference restrictions.

IRREPARABLE INJURIES OF PLAINTIFFS
AND THE FOOTBALL AND BASKETBALL CLASSES

104. Upon information and belief, the Defendants intend to continue to impose their
artificial caps on remuneration with anticompetitive effects in the relevant markets alleged above.

Absent such restrictions, the Plaintiffs and the class members would be able to seek remuneration
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from colleges beyond that currently permitted under NCAA rules. Plaintiffs and the class members
will suffer severe and irreparable harm if Defendants continue to prevent Plaintiffs and the class
members from offering their services to NCAA member institutions free of these restraints.

105. The injuries that the Plaintiffs and the class members are incurring and will continue
to incur will not be fully compensable by monetary damages. This is particularly true due to the
short length of NCAA careers and the difficulty in estimating and proving the amount of monetary
damages suffered by Plaintiffs as a result of the Defendants’ unlawful conduct.

106. Moreover, most class members will never have a career in the NFL or the NBA, and
many will never receive a college degree. Most class members thus will not receive any economic
benefit from their roles in generating billions of dollars for FBS football and D-1 men’s college
basketball.

107. The threatened injuries to the Plaintiffs and the class members are irreparable,
warranting the issuance of injunctive relief for the class.

Martin Jenkins

108. Plaintiff Martin Jenkins was a starting defensive back for the Clemson Tigers. Out of
high school, Jenkins ranked as the 38th best cornerback in the nation according to ESPN.com and
was named an All-Southeast Region pick by PrepStars. He was recruited by numerous FBS schools,
including several from the Power Conferences, and he received multiple athletic scholarship offers
for his football talents.

109. In 2010, Jenkins accepted a one-year athletic scholarship from Clemson, limited to
the amount of a full grant-in-aid as required under the rules agreed upon by Defendants and their
member institutions. The athletic scholarship was renewed for each of the 2011-12, 2012-13, 2013-
14, and 2014-15 academic years.

110. Upon information and belief, in 2012, Clemson’s athletics department generated more
than $70 million in revenue, the vast majority of which came from football. But for the illegal
restraints imposed by the Defendants under NCAA and conference rules, to which Jenkins was
subjected, Jenkins would have received and would receive greater remuneration for his services as a

football athlete.
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Nigel Hayes
111. Plaintiff Nigel Hayes is a starting forward for the Wisconsin Badgers. In high school,

Hayes was a two-time All-State selection and named an ESPN Top-100 recruit for the class of 2013.
He was recruited by numerous NCAA Division | schools, including several from the Power
Conferences, and he received multiple athletic scholarship offers for his basketball talents.

112. In 2013, Hayes accepted a one-year athletic scholarship from Wisconsin, limited to
the amount of a full grant-in-aid as required under the rules agreed upon by Defendants and their
member institutions. The athletic scholarship was renewed for the 2014-15 academic year.
Currently, Hayes is receiving an athletic scholarship from Wisconsin and has three more seasons of
NCAA eligibility.

113. Upon information and belief, in 2012, Wisconsin’s athletics department generated
more than $149 million in revenue. But for the illegal restraints imposed by the Defendants under
NCAA and conference rules, to which Hayes is current subjected, Hayes would have received and
would receive greater remuneration for his services as a basketball athlete.

Alec James

114. Plaintiff Alec James is a defensive end for the Wisconsin Badgers. During his senior
year of high school, James was the 2012 Wisconsin Football Coaches Association Defensive Player
of the Year, ranked as the No. 1 recruit in the state of Wisconsin, according to ESPN, and a
unanimous choice for first-team all-state, all-conference, and all-area. He was recruited by
numerous NCAA Division | schools, including from the Power Conferences, and he received
multiple athletic scholarship offers for his football talents.

115. In 2013, James accepted a one-year athletic scholarship from Wisconsin, limited to
the amount of a full grant-in-aid as required under the rules agreed upon by Defendants and their
member institutions. The athletic scholarship was renewed for the 2014-15 academic year.
Currently, James is receiving an athletic scholarship from Wisconsin and has three more seasons of
NCAA eligibility following this year.

116. Upon information and belief, in 2012, Wisconsin’s athletics department generated

more than $149 million in revenue. But for illegal the restraints imposed by the Defendants under
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NCAA and conference rules, to which James is currently subjected, James would have received
greater remuneration for his services as a football athlete.

CAUSE OF ACTION - COUNT |

Violation of Section 1 of the Sherman Act, 15 U.S.C.§ 1

117. Plaintiffs repeat and re-allege each of the allegations contained in paragraphs 1
through 116.

118. The restraints imposed by Defendants limiting the remuneration that the Defendants’
member institutions may provide to members of the Football Class and members of the Basketball
Class constitute an anticompetitive, horizontal agreement among competitors to fix artificially the
remuneration for the services of the members of each class in violation of Section 1 of the Sherman
Act. The restraints also constitute an unlawful group boycott of any institutions or players who
would not comply with these unlawful price fixing arrangements.

119. The restraints operate as a perpetual horizontal price-fixing agreement, and group
boycott, each of which is per se unlawful.

120. The restraints also constitute an unreasonable restraint of trade under the rule of
reason, whether under a “quick look™ or full-blown rule of reason analysis. Defendants have market
power in the relevant markets for the services of top-tier college football and men’s basketball
players.

121. Defendants’ price-fixing agreement and group boycott is a naked restraint of trade
without any pro-competitive purpose or effect. Less restrictive rules can be implemented to achieve
any purported procompetitive objectives of Defendants.

122. Each of the Defendants is a participant in this unlawful contract, combination, or
conspiracy.

123.  The Plaintiffs and class members have suffered and will continue to suffer antitrust
injury by reason of the continuation of this unlawful contract, combination, or conspiracy. NCAA
and Power Conference rules have injured and will continue to injure Plaintiffs and the class
members by depriving them of the ability to receive market value for their services as college

football and men’s basketball players in a free and open market.
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124. Monetary damages are not adequate to compensate Plaintiffs or other class members

for the irreparable harm they have and will continue to suffer, warranting injunctive relief.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment with respect to their Complaint as follows:

1. Declaring that Defendants’ rules and agreements that prohibit, cap or otherwise limit
remuneration and benefits to players in the Football Class or the Basketball Class for their athletic
services to member institutions violate Section 1 of the Sherman Act, and enjoining said rules as
they apply to those class members;

2. Enjoining the Defendants from restraining any Defendant member institution from
negotiating, offering, or providing remuneration to members of the Football Class and members of
the Basketball Class in compensation for their services as athletes;

3. Awarding Plaintiffs and the class they represent their costs and disbursements in this
action, including reasonable attorneys’ fees; and

4. Granting Plaintiffs and class members such other and further relief as may be

appropriate.
Dated: February 13, 2015 Respectfully submitted,

By: _ /s/ Jeffrey L. Kessler
Jeffrey L. Kessler (admitted pro hac vice)
David G. Feher (admitted pro hac vice)
David L. Greenspan (admitted pro hac vice)
WINSTON & STRAWN LLP
200 Park Avenue
New York, NY 10166-4193
Telephone: (212) 294-6700
Facsimile: (212) 294-4700
jkessler@winston.com
dfeher@winston.com
dgreenspan@winston.com
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