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I.	 Significance of the Siemens Case 

On December 15, 2008, Siemens Aktiengesell-
schaft (“Siemens AG”), along with three of its sub-
sidiaries, Siemens S.A. - Argentina (“Siemens Ar-
gentina”), Siemens Bangladesh Limited (“Siemens 
Bangladesh”) and Siemens S.A. - Venezuela (“Sie-
mens Venezuela”), pleaded guilty to violations of 
the Foreign Corrupt Practices Act (the “FCPA”).3  
The Siemens case is significant in the history of 
prosecution under the FCPA in several respects.  
First, it was the “largest monetary sanction ever 
imposed in an FCPA case since the act was passed 
by Congress in 1977.”4  As part of the settlement, 
Siemens agreed to pay a criminal fine of $450 mil-
lion5 to the United States Department of Justice 
(the “DOJ”) and $350 million in disgorgement to 
the United States Securities and Exchange Com-
mission (the “SEC”).6   This aggregate fine of $800 
million was nearly twenty times higher than the 
largest previous settlement of $44 million reached 
in the 2007 actions against Baker Hughes.7   

Second, the Siemens case was the first simulta-
neous resolution of U.S. and foreign criminal and 
civil transnational bribery charges.8  In a settle-
ment with the Munich Public Prosecutor’s office, 
Siemens agreed to pay fines and disgorgement of 
approximately $569 million.   The company had 
previously agreed, in October of 2007, to pay 
fines of approximately $287 million imposed by 
the Munich prosecutor to resolve corruption al-

legations against its telecommunications group.  
The aggregate fines imposed by U.S. and German 
authorities against Siemens amounted to approxi-
mately $1.6 billion. 

Third, the Siemens case represents the first 
criminal charge under the FCPA’s accounting pro-
visions for an “issuer’s” failure to maintain inter-
nal controls.  While the parent company, Siemens 
AG, entered a guilty plea to two counts of crimi-
nal violations of the FCPA’s internal controls and 
books and records provisions,9 only certain of the 
Siemens subsidiaries pleaded guilty to anti-bribery 
charges under the FCPA.  The criminal Information 
filed against Siemens AG does not refer specifical-
ly to any involvement of this entity in payments to 
government officials made through any facilities 
in the United States – the only charges of illegal 
payments to foreign government officials are those 
contained in the Informations filed against the Sie-
mens subsidiaries in Bangladesh and Venezuela.

While it is not possible to state with certainty 
the rationale of the Siemens entities, the DOJ and 
the SEC in structuring the charges and guilty pleas 
in a certain manner, this article will explore one 
possible explanation – that of avoiding the po-
tential effect that a conviction for FCPA bribery 
could have had upon the parent, Siemens AG, 
under the mandatory debarment provisions under 
the relatively recent Public Procurement Directive 
(2004/18/EC) (the “Directive”) of the European 
Union (the “EU”).  By structuring the settlement in 
such a way as to isolate these charges against only 
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non-European subsidiaries – and not the parent 
company – it is likely that the mandatory debar-
ment provisions under the Directive were avoid-
ed. 

II.	 Siemens – Factual Background

A.  	General
Siemens AG engages in a wide range of busi-

nesses, including: the development and manufac-
ture of telecommunications and information tech-
nology equipment and systems; the generation, 
transmission and distribution of electrical energy; 
and the development and manufacture of equip-
ment and systems for the transportation, medical, 
industrial and traffic industries.10  Siemens cur-
rently operates in 190 regions in the world and 
employs over 400,000 people in the over 1,800 le-
gal entities that make up the Siemens AG group.11   
Siemens AG was listed on the New York Stock Ex-
change (“NYSE”) on March 12, 2001, and since 
that date, has qualified as an “issuer” for purposes 
of the FCPA.

B.	 Charges Against the Parent Entity:  
Siemens AG

According to the Information filed by the DOJ, 
Siemens AG had a “historical failure to maintain 
sufficient internal anti-corruption controls”.  Un-
til Germany ratified the OECD Convention on 
Combating Bribery of Foreign Public Officials in 
International Business Transactions on February 
15, 1999, the Information describes how Siemens 
AG had “operated in a largely unregulated en-
vironment with respect to international business 
practices.”12  The Information states that Siemens 
AG failed to implement compliance and controls 
policies and procedures, and failed to maintain 
adequate controls over bank accounts and the use 
of cash at Siemens AG.13  Further, allegations of 
corrupt payments were not reported to the Audit 
Committee, were not adequately investigated and 
responsible employees were not disciplined.14 

Additionally, as described in the Information, 
Siemens AG “engaged in systematic efforts to fal-
sify its corporate books and records and [to] cir-

cumvent existing internal controls.”15  The efforts 
to bypass internal controls were alleged to have 
included, among others: (1) the use of off-book 
bank accounts from which corrupt payments were 
made; (2) entering into consultancy contracts with 
no basis or substance particular to the engagement 
(sometimes entered into after a project was won 
by Siemens) and under which no services were 
expected to be performed; (3) making payments 
on false invoices; (4) mischaracterizing corrupt 
payments on the company’s books and records; 
(5) using removable Post-It notes to record ap-
provals for payments and subsequently removing 
the notes so as to conceal the authorization; and 
(6) bypassing the company’s “four-eyes” principle 
which required two signatures on payment autho-
rizations.16  

According to the Siemens AG Information, from 
March 12, 2001, the date on which its shares were 
listed on the NYSE, through on or about 2007, 
Siemens AG made approximately $1.36 billion in 
payments, including $805.5 million in payments 
intended in whole or in part to be made as corrupt 
payments to foreign officials.17  Siemens employ-
ees used numerous methods of making corrupt 
payments which included: direct payments; cash 
desks where $66.6 million, often transported in 
suitcases, was withdrawn by Siemens employees; 
bearer checks; and slush funds in off-shore ac-
counts, through which over $194 million in cor-
rupt payments were made.18  

Siemens AG also violated the FCPA’s books 
and records provisions of the FCPA when it in-
corporated into its own books and records, the 
books and records of several of its subsidiaries 
that participated in the United Nations (“UN”) 
Oil For Food (“OFF”) Program.  These subsidiar-
ies, which include Siemens S.A.S. of France (“Sie-
mens France”), Siemens Sanayi ve Ticaret A.S. of 
Turkey (“Siemens Turkey”), Osram Middle East 
FZE (“Osram Middle East”) and Gas Turbine Tech-
nologies S.p.A. (“GTT”), paid over $1.7 million in 
kickbacks to the Iraqi government to obtain con-
tracts under the OFF Program.  These payments 
were falsely characterized as “commissions” paid 
to agents on the books and records of Siemens 



Siemens—Potential Interplay of FCPA Charges and Mandatory Debarment…	 B-73

France, Siemens Turkey, Osram Middle East and 
GTT, which expenditures were then consolidated 
into Siemens AG’s financial reporting.

C.	 Charges Against the Subsidiary Entities – 
Siemens Argentina, Siemens Bangladesh, and Sie-
mens Venezuela

Siemens Argentina 
Headquartered in Buenos Aires, Argentina, 

Siemens Argentina was a controlled subsidiary 
of Siemens AG that contracted for and managed 
projects in the region for other Siemens entities.19  
Siemens Argentina participated in several govern-
ment projects in Argentina, including a national 
identity card project valued at approximately $1 
billion.20  Upon receiving the bid for the project 
in September 1998, Siemens allegedly began to 
make payments to government officials in Ar-
gentina.21  Between March 12, 2001 and in or 
around January 2007, Siemens Argentina made, 
or caused to be made, over $31 million in cor-
rupt payments to Argentine officials to retain the 
national identity card project.22  These payments 
were made through consultants or other interme-
diaries and were improperly termed “consulting 
fees” or “legal fees” in Siemens Argentina’s books 
and records, which expenditures were then con-
solidated into Siemens AG’s financial reporting.23  

As a result of these payments and similar to 
its parent company, Siemens Argentina pleaded 
guilty to one count of conspiracy to violate the 
books and records provisions of the FCPA.24  

Siemens Bangladesh
Siemens Bangladesh, a wholly-owned subsid-

iary of Siemens AG, is headquartered in Dhaka, 
Bangladesh.25  Like Siemens Argentina, Siemens 
Bangladesh was a regional company that con-
tracted for and managed projects for other Sie-
mens companies.26 Similar to its parent company, 
Siemens Bangladesh pleaded guilty to one count 
of conspiracy to violate the books and records 
provisions of the FCPA.27  However, Siemens Ban-
gladesh was one of only two subsidiaries that also 

pleaded guilty to one count of violating the anti-
bribery provisions of the FCPA.28	

Siemens Bangladesh pleaded guilty to these 
two counts in connection with $5.3 million in cor-
rupt payments made to Bangladeshi government 
officials between May 2001 and August 2006.29  
These payments were made to secure business 
advantages for Siemens Bangladesh in its bidding 
for a project to build a nation-wide digital mobile 
telephone network.30  Siemens Bangladesh made 
these payments through consultants and at least 
one payment to each consultant involved a U.S. 
bank account.31  The payments were classified as 
“commissions” and “business consulting fees”, 
and some payments were attributed to an unre-
lated project in order to conceal their improper 
purpose.  Siemens Bangladesh improperly char-
acterized these payments in its books and records, 
which expenditures were then consolidated into 
Siemens AG’s financial reporting.  

Siemens Venezuela
Siemens Venezuela was headquartered in Ca-

racas, Venezuela and was a wholly-owned sub-
sidiary of Siemens AG.32  Siemens Venezuela was 
also a regional company that contracted for and 
managed projects from other Siemens entities.  
Similar to its parent company, Siemens Venezu-
ela pleaded guilty to one count of conspiracy to 
violate the books and records provisions of the 
FCPA.33 However, Siemens Venezuela was one 
of the two subsidiaries that also pleaded guilty to 
one count of violating the anti-bribery provisions 
of the FCPA.34

Siemens Venezuela was involved in two large-
scale mass transit projects in Maracaibo and Va-
lencia in Venezuela. From in or about November 
2001 through approximately May 2007, Siemens 
Venezuela made over $18.7 million in payments 
to agents with the understanding that all, or a por-
tion, of the funds would be paid to Venezuelan 
officials to obtain and retain the contracts for the 
transit projects.35  According to the Siemens Ven-
ezuela Information, some of the payments were 
made using bank accounts in the U.S.36  Siemens 
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Venezuela and its consultants created sham agree-
ments and moved the payments through multiple 
entities in order to conceal the nature of the pay-
ments.37  Siemens Venezuela further created sham 
invoices and backdated authorization memoranda 
to record the payments in its books and records as 
being attributable to other operating groups and 
regional companies.38  Siemens Venezuela im-
properly characterized these payments in its books 
and records, which expenditures were then con-
solidated into Siemens AG’s financial reporting.  

III.	 The Impact of the Charges Under 
the Public Procurement Directive of the  
European Union (2004/18/EC)

A.	 History of the Directive
Public Procurement projects are an important 

revenue stream for many companies.  Such proj-
ects represent approximately 16% of the Gross 
Domestic Product for the entire EU, which is ap-
proximately €1,500 billion.39  In 2004, the EU ad-
opted two new directives on public procurement 
in order to simplify and modernize the rules that 
regulate participation in the public procurement 
process.40  Four previous EU directives41 related to 
public procurement were consolidated into these 
two new directives: (1) Directive 2004/18/EC (the 
“Directive”), which deals with “traditional” pub-
lic procurement involving public works contracts, 
public supply contracts and public service con-
tracts, and (2) Directive 2004/17/EC, which gov-
erns water, energy, transport and postal services.

Adopted by the European Parliament and the 
Council of the European Union on March 31, 
2004,42 the Directive was required to be trans-
posed by all Member States of the EU as of Janu-
ary 31, 2006.  However, as of the deadline, only 
eight Member States had fulfilled the requirement 
including: Austria, Denmark, Hungary, Lithu-
ania, Malta, Netherlands, Slovakia and the United 
Kingdom.43  By June 2007, the number of Member 
States that had transposed the Directive increased 
to 20 of 27, but the lack of complete transposi-
tion resulted in a European Parliament resolution 
to urge the remaining member states to transpose 

the Directive.44  As of today, most Member States 
have transposed the Directive.45  

The Directive sets out strict rules for partici-
pating in the public procurement process in the 
EU for contacts above a certain monetary thresh-
old.46   In addition, the Directive includes explicit 
criteria to be used by the contracting authorities 
in awarding their public contracts, such as price, 
quality, technical merit, cost-effectiveness, after-
sales service and technical assistance, and the 
dates of delivery and completion.47 The Directive 
also specifies rules regarding both the publication 
of various notices regarding the procurement op-
portunity and requires the contracting authority to 
abide by certain transparency requirements, such 
as informing unsuccessful candidates in a timely 
fashion.48 

B.	 Mandatory Debarment Under the Direc-
tive

Article 45 of the Directive provides that “any 
candidate or tenderer who has been the subject 
of conviction by final judgment of which the con-
tracting authority is aware...shall be excluded 
from participation in a public contract.”49  Specifi-
cally, the Directive requires that contractors that 
are convicted of any of the following crimes be 
debarred from public procurement: (1) participa-
tion in a criminal organization, (2) corruption, (3) 
fraud, or (4) money laundering.50  

Unlike previous EU public procurement direc-
tives, where debarment was optional, Article 45 
mandates the exclusion of suppliers convicted of 
the specified offenses.  Debarment is aimed at cre-
ating an economic disincentive for the use of cor-
ruption or bribery when bidding or contracting for 
public procurement contracts.51  While corporate 
corruption convictions often require a company 
to pay a fine, some commentators believe that 
fines do not always sufficiently deter a company 
from continuing to use similar corrupt methods of 
doing business.52 Given the importance of pub-
lic procurements to the revenue stream of many 
businesses, the possibility of being debarred from 
public procurement in each of the EU Member 
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States, however, is likely to serve as a significant 
deterrent.  

When a company participates in a tender or is 
a candidate for a contract, Article 45 requires that 
the contracting authorities in EU Member States 
request a confirmation from the company that it 
has not been convicted of one of the crimes relat-
ed to fraud and corruption.53  Where the contract-
ing authorities do not receive adequate assuranc-
es, they may contact the “competent authorities” 
to obtain additional information on any possible 
convictions.54  Some have criticized this process 
as flawed because contracting authorities will 
only request assurances where they are aware of 
any such corruption convictions, and this can be 
difficult where there is no central network or data-
base in the EU that contains such information.55

C.	 The Siemens Charges and the Implica-
tions of Mandatory Debarment

As stated above, one potential factor in the ne-
gotiated disposition of the U.S. charges against 
Siemens and its subsidiaries may have been the 
potential impact of the Directive, including its 
mandatory debarment provisions in Article 45. 
Notably, while Siemens AG admitted violating 
the internal controls and books and records provi-
sions of the FCPA, it avoided a conviction for brib-
ery, which allows it to continue to be eligible for 
public procurement projects under the Directive.  

Specifically, the charges against the parent 
company, Siemens AG, do not refer to its involve-
ment with any payments to government officials 
through facilities in the United States.  Instead, 
such payments are charged only in the Informa-
tions against the subsidiary entities, Siemens Ven-
ezuela and Siemens Bangladesh. Presumably, in 
agreeing to plead to charges under the FCPA’s ac-
counting provisions rather than the anti-bribery 
provisions, Siemens AG believed that its plea 
would not constitute a corruption conviction for 
purposes of debarment under Article 45 of the Di-
rective.   

The fact that the only Siemens subsidiaries to 
plead guilty to the anti-bribery provisions were 
non-European is further indicative of the impact 

the Directive may have had on the settlement 
structure.  In fact, Linda Chatman Thomsen, the 
Director of the SEC’s Enforcement Division, said 
that the company paid an estimated $1.4 billion 
in bribes to government officials not only in Asia, 
Africa, the Middle East and Latin America, but also 
in Europe.56  However, no Siemens European sub-
sidiaries pleaded guilty to any charges.  Assuming 
Siemen’s Venezuela and Bangladesh subsidiaries 
do no business within the EU, their guilty pleas 
in the U.S. proceedings will not affect the ability 
of Siemens AG to continue to obtain procurement 
contracts in the EU member states.  

The mandatory debarment provisions under Ar-
ticle 45 of the Directive are more stringent than 
comparable U.S. federal suspension and debar-
ment regulations.  In the U.S., companies can be 
debarred or suspended under provisions in the 
Federal Acquisition Regulation57 (“FAR”).58 The 
policy underlying the FAR debarment and suspen-
sion provisions is that the U.S. government seeks 
to “prevent improper dissipation of public funds”59 
in its contracting activities by dealing only with 
responsible contractors.60 The debarment and sus-
pension provisions of the FAR support this policy 
by “precluding agencies from entering into new 
contractual dealings with contractors whose prior 
violations of federal or state law, or failure to per-
form under contract, suggest they are nonrespon-
sible.”61  The FAR allows government agency of-
ficials to debar contractors when a contractor has 
been convicted of or found civilly liable for any 
integrity offense, including fraud in connection 
with obtaining, attempting to obtain, or perform-
ing a public contract and bribery.62 

However, unlike the Directive in the EU, the 
FAR debarment and suspension provisions of the 
U.S. are designed to protect the government’s in-
terests rather than to punish potential contractors.  
As such, government agencies can not enforce 
the debarment and suspension provisions solely 
to punish prior contractor misconduct.63 Instead, 
the FAR provisions are intended to be remedial in 
nature. Under U.S. procedures, a company may 
avoid debarment in several different ways.64  One 
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of the most significant ways a company can avoid 
debarment under the FAR is that its application is 
discretionary rather than mandatory.  In analyz-
ing whether a contractor should be debarred, an 
agency may find that the interest of the public or 
the government is not at stake because the con-
tractor is “unlikely to engage in similar conduct in 
the future.”65  The FAR sets forth certain mitigating 
factors for the agency official to consider such as 
whether the contractor has fully investigated the 
“circumstances surrounding the cause for debar-
ment,” the contractor has cooperated, the con-
tractor has agreed to pay for all liability associ-
ated with such improper activity, the contractor 
took appropriate disciplinary action against any 
responsible individuals, the contractor has under-
taken any remedial measures, and the contractor 
has instituted or revised any review and control 
procures and ethics training programs.66 The idea 
behind these mitigating factors is to encourage 
companies to undertake positive and remedial 
changes, rather than to simply punish the compa-
ny by prohibiting them from public procurement 
contracts.   	

Instead of mandatory debarment, the U.S. de-
barment provisions clearly provide for agency dis-
cretion and an opportunity for a company to own 
up to improper activity and undertake remedial 
measures.  This flexibility is not present under the 
Directive, which imposes mandatory debarment 
for similar instances of improper conduct.  This re-
sults in the debarment provisions of the Directive 
being more punitive on companies, as compared 
to the U.S. procurement provisions that are more 
rehabilitative.  

IV.	 Interaction Between the FCPA and the 
Mandatory Debarment Provisions of the  
Directive – The Potential Implications for 
Voluntary Disclosure or Guilty 	Pleas

The potential threat of mandatory debarment 
will undoubtedly be a factor in a company’s will-
ingness to plead guilty to bribery charges in the 
U.S., which could result in its mandatory debar-

ment under the Directive.  The willingness to ac-
cept such risk is likely even lower during the current 
financial crisis when revenue from procurement 
contracts may be especially critical to a particular 
company. Furthermore, this risk is equally appli-
cable to European and non-European companies 
who want to do business in the EU.67  While Sie-
mens was able to restrict the bribery guilty pleas 
to non-European subsidiaries, this option may 
not be available, among other reasons, for other 
companies due to their corporate structure, the 
underlying acts supporting the bribery charge, or 
the preference and flexibility of the prosecutors 
involved.  As a result, as part of the evaluation of 
their willingness to plead guilty to bribery charges 
in the U.S., such companies will have to consider 
that they may become subject to the very stringent 
mandatory debarment provisions in the EU.

Arguably, entering into a Deferred Prosecution 
Agreement68 – which does not constitute a convic-
tion – obviates the risk of mandatory debarment in 
the EU.  While the DOJ is entering into an increas-
ing number of Deferred Prosecution Agreements 
and Non-Prosecution Agreements (an increase in 
the U.S. of 70% in 2007 alone69), there is still a 
substantial risk related to any voluntary disclosure.  
It should be noted that even a Deferred Prosecu-
tion Agreement does not ensure that a conviction 
will be avoided completely because, in the event 
of a company’s failure to comply with the provi-
sions of such Deferred Prosecution Agreement, 
the company may be required to enter its guilty 
plea to the original charges. 

V.	 Summary

The Siemens case illustrates how the disposi-
tion of a major FCPA case may have been struc-
tured in a manner that avoids the mandatory de-
barment provisions of the Directive.  Due to the 
importance of public procurement contracts to the 
revenue stream of many companies, mandatory 
debarment may impact significantly the financial 
viability, or at least the profitability, of a company.  
In addition, the potential impact on a company’s 
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ability to submit tenders for public procurement 
projects and undertake such projects will un-
doubtedly be a factor in a company’s willingness 
to make a voluntary disclosure or plead guilty to 
bribery charges, either of which may ultimately 
result in a company being subject to mandatory 
debarment under the Directive.
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