
For generations, most not-for-profit 
hospitals in the United States have 
been accorded exemptions from almost 
all forms of taxation. As charitable 

organizations, their revenues were not taxed, 
and the real estate occupied by the institution 
has been free of property taxes. The simple 
purpose behind these exemptions was to 
enable the hospital to devote 100 percent of 
its resources to fulfilling its charitable mission 
without the burden of paying levies to federal, 
state and local governments.

In recent years, as they have been buffeted 
by dramatic changes in Medicare and Medicaid 
reimbursement, managed care, competitive 
market forces, as well as increased government 
mandates, hospitals have attempted to function 
more along the lines of a business. While this 
has enabled many facilities to become more 
effective in controlling costs and improving 
their bottom lines, some facilities have lost sight 
of their fundamental charitable purpose and 
mission. The media have featured stories about 
prestigious not-for-profit hospitals that have 
overcharged uninsured patients for medical 
services and then pursued them with overly 
aggressive collection practices. Some facilities 
have delayed providing care until the patient 
has obtained health insurance or become 
qualified for Medicaid. Others have focused 
on providing high-profit services as opposed 
to focusing on core services needed in their 
communities. Still others have misrepresented 
the amount of so-called “charity care” they 
provide by including uncollectible deductibles 
and co-pays, care provided free or at a discount 
to employees’ families, and so on.

Provena Covenant Medical Center
Excessive executive compensation at some 

not-for-profits hospitals has triggered Senate 
hearings, as have conflicts of interests involving 
executives and board members. Moreover, 
Medicaid expenditures—partly driven by 
escalating hospital costs—are skyrocketing, 
thereby placing greater pressures on localities to 
collect more real estate taxes to pay their share 
of the Medicaid budget and other municipal 
expenses. As a result, the formerly sacrosanct 
tax-exempt status of hospitals is now being 
scrutinized at the federal level, while at the 
local level, property tax-exemptions are being 
successfully challenged. A recent determination 
revoking the property tax exemption of Provena 
Covenant Medical Center (Provena), a Roman 
Catholic hospital in Illinois, has provoked a 
good deal of concern on the part of not-for-
profit hospitals across the nation.

Provena had applied to the County Board 
of Review to renew its property tax exemption 
for 2002. The board recommended that 
Provena’s application be denied. In February 
2004, the Illinois Department of Revenue 
(DOR) denied Provena’s request. Provena 
appealed, and a DOR administrative law 
judge recommended granting the renewal of 
the property-tax exemption. However, when 
the matter came before DOR’s Director, Brian 
Hamer, he rejected the ALJ’s recommendation 
and found that Provena’s property did not 
qualify for the “religious purpose” exemption 
since it was not used exclusively for charitable 
purposes as defined in the Illinois Property  
Tax Code.1

In his decision, Mr. Hamer reviewed Illinois 

statutes and cases, noting that charitable 
institutions are not exempt from taxes simply 
by virtue of their ownership or sponsorship. The 
party claiming the exemption has the burden of 
proving entitlement to the exemption by clear 
and convincing evidence, he wrote, and all facts 
considered and all debatable questions must be 
resolved in favor of taxation. While Illinois law 
requires that the property be used exclusively for 
charitable purposes, Mr. Hamer acknowledged 
that “exclusively” does not mean the entity’s 
sole purpose, but its “primary” purpose, rather 
than an incidental or secondary one. 

Tax-Exempt Status
He then reviewed the factors justifying tax-

exempt status:
1. the benefits derived are for an indefinite 
number of people, persuading them to 
an educational or religious conviction, 
for their general welfare or in some way 
reducing the burdens of government;
2. the organization has no capital, capital 
stock or shareholders, earns no profits or 
dividends, but rather derives its funds 
mainly from public and private charity 
and holds them in trust for the objects 
and purposes expressed in its charter;
3. the organization dispenses charity to all 
who need and apply for it;
4. it does not provide gain or profit in a 
private sense to any person connected 
with it; and
5. it does not appear to place obstacles 
of any character in the way of those who 
need and would avail themselves of the 
charitable benefits it dispenses.
Moving from his analysis of applicable 

Illinois law to Provena’s eligibility for continued 
property tax exemption, Mr. Hamer first noted 
that although Provena’s 2002 revenues were 
$113 million, it waived only $1,758,940 
of potential revenue pursuant to its charity 
care policy. Moreover, Provena’s actual cost 
of providing this care was only $831,724, 
representing less than 1 percent of Provena’s 
total revenues.

Mr. Hamer cited the fact that Provena had 
outsourced a number of services including 
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pharmacy, clinical laboratory, MRI/CT services, 
neonatal staff, medical resident program, and 
other departments to for-profit entities. He 
found that Provena’s exclusive contract for 
laboratory services with a related laboratory 
raised the possibility of private inurement, 
and that if Provena profited from such an 
arrangement, “that single fact might disqualify 
this applicant from receiving the exemption.” 
Moreover, Mr. Hamer found no evidence  
that any of the for-profit entities contracting 
with Provena adhered to Provena’s own 
charity care policies, nor was any charitable 
care quantified.

Provena asserted that even though it 
contracted with an outside for-profit corporation 
to operate its emergency facilities, all persons 
seeking emergency treatment received attention. 
However, Mr. Hamer attributed this to the 
requirements of federal Emergency Medical 
Treatment and Active Labor Act (EMTALA),2 
also known as the patient anti-dumping law, 
which requires virtually every hospital to treat and 
stabilize any patient who comes to its emergency 
room for care, regardless of their ability to pay. 
Mr. Hamer also noted that there was no evidence 
in the record that the for-profit corporation 
operating the emergency facilities was complying 
with any of Provena’s charitable guidelines.

Next, Mr. Hamer analyzed Provena’s charity 
care policy, which follows fairly conventional 
income standards used by many other hospitals in 
determining eligibility for reduction or elimination 
of patient charges. In his decision, he brushed 
these aside, finding that a limited income patient 
with a bill of $50,000 who would be eligible for 
a 50 percent waiver of charges would still be 
unlikely to afford to pay the remaining $25,000. 
“A true charitable care policy would be more 
meaningful and would result in a fair evaluation 
of the patient’s ability to pay,” he wrote.

Provena’s charity care policy declares that it 
will offer “to the extent that it is financially able, 
admission for care or treatment….” Mr. Hamer 
cited this as raising further doubt about whether 
the charity care services offered by Provena are 
actually provided to “an indefinite number of 
persons.” He also noted the lack of evidence in 
the record as to whether Provena adequately 
publicized the availability of charity care.

Mr. Hamer next noted that even when Provena 
reduced a portion of a patient’s charges pursuant 
to its charity care policy, it still referred the unpaid 
balances of such patients to collection agencies. 
Citing Illinois case law, Mr. Hamer found this 
practice “lacking in the warmth and spontaneity 
indicative of charitable impulse” and inconsistent 
with charitable activities. Moreover, he found, 
the actual amounts that Provena asserted as 
charity care included a significant markup from 
its actual costs, and agreed with DOR’s counsel’s 
characterization of this calculation as “the  
illusion of charity.”

Mr. Hamer then cited Illinois case law 
standards requiring that the funds of a charitable 
organization should be derived mainly from public 
and private charity and found that Provena 
received virtually no funds from public or 

private donations. In fact, nearly 98 percent of 
its revenue came from patient service revenue 
(i.e., Medicare, Medicaid, commercial insurance, 
managed care, or self-payments by patients). Mr. 
Hamer concluded: “Thus, it is clear that the 
primary use of the subject property …was for 
the exchange of services for payment. This is not 
a use of property that has ever been recognized 
by Illinois courts as ‘charitable.’” He also quoted 
with apparent approval from the Illinois attorney 
general’s amicus brief, which referred to Provena 
as “reap[ing] substantial tax benefits while paying 
only lip service to their charitable obligations,” 
and framed the legal question in terms of “whether 
the evidence supports a conclusion that the value 
of charitable services was so substantial as to 
fairly be considered the primary purpose of an 
institution.” This he answered in the negative.

‘Harsh Reasoning’
Mr. Hamer’s decision evidences an abysmal 

ignorance of the economic realities of the health 
care marketplace and the difficult circumstances 
in which today’s not-for-profit hospitals have to 
function. More importantly, unless it is reversed 
by the Illinois courts, it could jeopardize the 
property tax exemptions of most not-for-profit 
organizations in the state—not just hospitals. 
As one critic accurately pointed out, museums, 
universities and even the Chicago Lyric Opera 
could lose their tax-exempt status under the harsh 
reasoning of this decision. 

Among its many problems, the decision failed 
to take into account how hospitals can and do 
lose money when providing services to Medicare 
and Medicaid patients, and even in some cases, 
to those with private insurance coverage. His 
decision failed to take into account the costs 
that hospitals incur when providing free health 
screenings, education and community outreach. 
His decision ignored the fact that hospitals 
inevitably incur significant losses from uninsured 
patients (frequently undocumented aliens) to 
whom it provides medical services. His decision 
failed to comprehend that hospitals have been 
forced by major changes in reimbursement to 
outsource certain clinical as well as nonclinical 
services to for-profit entities. He even went to 
the extreme of declaring that if a hospital profits 
from a single such arrangement, that fact alone 
could disqualify it from receiving a property  
tax exemption. 

Mr. Hamer’s decision would prohibit hospitals 
from any kind of collection activity involving 
patients who have had their charges reduced 
based upon their ability to pay, thereby giving 
a free pass to those who could afford to pay for 
part of the costs of their care but choose not to 
do so. His decision would force a hospital to earn 
its tax-exempt status each year by requiring it to 
“dispense charity to all who need it” irrespective 
of whether such an open-ended mandate would 
bankrupt the hospital. His decision harks back to a 
long-gone age when wealthy benefactors, religious 
organizations and secular charities ran hospitals 
for the poor as purely eleemosynary institutions. 
Private insurance, Medicare and Medicaid have 
long since become the predominant sources of 
hospitals’ revenues, enabling them to earn enough 
of a margin to allow them to provide free care 
to some extent to those without means. To fully 
catalogue the faulty factual basis and equally 
faulty reasoning in this decision would occupy 
a much longer column.

Some Issues, Some Answers
Should not-for-profit hospitals be required 

to provide an adequate amount of charity care, 
have clear charity care policies, and publicize 
those policies so that poor patients can take 
advantage? Yes.

Should not-for-profits hospitals be more 
transparent in terms of their charitable 
activities and the services they provide at no 
cost to their communities? Yes.

Should not-for-profits have to demonstrate 
on a regular basis why they should be entitled 
to the privilege of continued exemption from 
local property taxes? Yes.

Should the governing boards and executives 
of not-for-profit hospitals have to account for 
their stewardship of their hospital’s assets, how 
it is meeting its charitable mission, and serving 
its community? Yes.

On the other hand, taxing authorities are 
responsible for an informed and objective 
assessment of how a not-for-profit hospital 
operates, and the services it provides to 
its patients and community—whether the 
hospital is paid in whole or in part or not 
at all for those services. No not-for-profit 
hospital should be subjected to the wholesale 
railroading experienced by Provena Covenant 
in this disturbing and misguided decision from 
its state’s tax gatherers.
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Mr. Hamer’s decision 
evidences an abysmal 

ignorance of the economic 
realities of the health care 

marketplace and the difficult 
circumstances today’s not-for-

profit hospitals meet.
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